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1 BE | T REMEMBERED that the deposition upon ora

2 examnation of VIRG N A PREST was taken on Tuesday,

3 February 25, 2014, at 7141 Clearwater Drive Sout hwest,

4 Oynpia, Washington, before Kylie Hamm ngton, Certified

5 Court Reporter in the State of Washington.

6

7 VIRA NI A PREST, having been first duly sworn upon

8 oath, testified as follows:

9

10 EXAM NATI ON

11 BY MR TEBBUIT:

12 Q Ms. Prest, are we ready?

13 MS. KRI STENSEN. Before we begin, | know

14 we're going to have a new transcript. So | just want
15 to make the record clear about this confidentiality

16 objection that we've gone through this norning. Again,
17 just so the record is clear and | don't have to keep

18 saying this over and over, there will be a nunber of --
19 anticipated there will be a number of docunents that we
20 wi || be tal king about today and asking the witness to
21 testify about that have been previously produced and

22 marked as confidential pursuant to a protective order
23 in this case.

24 VW have had -- and | hope M. Tebbutt will agree
25 to continue using this shortcut -- a standing objection
m Page 6
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1 to the confidentiality of those docunents, both the
2 docunents thenselves and any testinony thereto. And so
3 i nstead of stopping every single tine one of those
4 docunents cone up, | wll refer to it as shorthand as
5 the confidentiality objection to that docunent and
6 t estimony.
7 MR. TEBBUTT: And we will agree with that as
8 wel | as the fact that we will have a standing
9 di sagreenent as to whether the docunents are indeed
10 confidential.
11 Q Ms. Prest, ny name is Charlie Tebbutt. | represent
12 Communi ty Association for Restoration of the
13 Environnent and the Center For Food Safety in four
14 cases that are being discussed here today, including
15 the Cow Pal ace Dairy; Henry Bosma and Liberty Dairies
16 which is one dairy; George DeRuyter and Sons Dairy; and
17 D& A Dairy.
18 A Ckay.
19 Ms. Prest, if you would please state your address and
20 full name for the record.
21 A My home address?
22 \What ever you prefer.
23 A My nane is Virginia lrene Prest. | live at 5322 75th
24 Court Sout hwest, O ynpia, 98512.
25 Q Now, Ms. Prest, have you ever been deposed before?
m Page 7

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE vs.

Cow Pal ace Virginia Prest 02/25/2014

1 A | have.
2 Q How many tines?
3 A Once.
4 Q And in what type of case?
5 A When CARE -- | Dbelieve it was CARE was suing the
6 Department of Ecol ogy over the CAFO pernmit.
7 Q \Wre you deposed in that case or did you testify in an
8 adm ni strative proceeding?
9 A | think both. Best of ny recollection.
10 Al right. So then as -- is that the only tine you
11 believe you' ve been deposed?
12 A Yes, | do. | think so.
13 Have you ever testified in court other than that one
14 i nstance that you tal ked about in front of the
15 pol lution control hearings board?
16 A No. | don't believe so.
17 Just some basic background. Please, whenever | ask a
18 question, please wait until |'mfinished. And give an
19 audi bl e answer, so yes, no, or whatever else you need
20 to say. But nodding of head and inaudible or nonverbal
21 responses are not okay. Do you understand that?
22 A | understand that.
23 Gkay. Thank you. And you recognize that you're under
24 oath here today?
25 A | recognize that |'munder oath,
m Page 8
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1 Q And the purpose of this depositionis to elicit
2 i nformation about dairies that you have been invol ved
3 with over the years and also your role as a
4 representative with the Washi ngton Departnent of
5 Agriculture. Do you understand that?
6 A | understand that.
7 And that this testinony can be used for a number of
8 pur poses, potentially in court in |lieu of persona
9 testinony, perhaps to use to show whether your
10 testimony later at a trial is the sane as what it is
11 here at the deposition. Those are two different uses
12 of the information. Do you understand that?
13 A | understand that.
14 | want you to be clear with ne, if you don't understand
15 a question of mne, to say so. Oherwise |'ll assune
16 you understood ny question, okay?
17 A Okay.
18 You may al so hear sone objections interposed, either by
19 the attorney for the State of Washington or
20 Ms. Kristensen today. Just because those objections
21 are interposed does not mean that you cannot answer the
22 question. Do you understand that?
23 A | understand that.
24 You wi I | be expected to answer the questions still.
25 A | understand that.
m Page 9

Central Court Reporting 800. 442. 3376

http: // wa. yes| aw net/ hel p


http://www.centralcourtreporting.com

CARE vs.

Cow Pal ace Virginia Prest 02/25/2014

1 Q Ckay. Thank you
2 Can you pl ease describe your educational history?
3 A | have a bachel or of science in agronomny from
4 Washi ngton State University.
5 Q \What year did you get that?
6 A 1987.
7 What particular kinds of courses did you take in
8 agronony?
9 A | n agronony, so crop production, soils fertility, soils
10 cl asses, vegetable classes, seed classes, crop
11 physi ol ogy, so chem stry.
12 Q Do you have any postgrad experience? O, |'msorry,
13 post bachel or' s degree education?
14 A | have a smi dgeon.
15 Expl ai n, please.
16 A | have sone classes in ag engineering for irrigation
17 wat er management, a little bit of environnental
18 science, business and |aw. Just sort of, you know,
19 here's what it's about. That may be it.
20 Q (kay. And did you take all these classes in the same
21 tinme frame?
22 A The postgrad -- | nean, the postgrad was at WSU
23 Tri-Gties, so '89, '90, '91, sonewhere around there.
24 Q So shortly after you had your BS?
25 A Yes. Wthin five years, | believe. | could Iook.
E!! Page 10
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1 Q Wre you enrolled in a graduate progran?
2 A No.
3 WWere these graduate-|evel courses or were these
4 under graduat e- | evel courses?
5 A They' re graduate-level courses. | worked for WU at
6 the time, so we could take classes.
7 Q Did you nmonitor the classes or did you take themfor
8 grades, for credit?
9 A For credit.
10 Q And tell ne again the first one that you said you took
11 A | believe it was environnental law. 1'd have to check.
12 Q Environnental |aw, but not at the |aw school, through
13 WBU?
14 A | don't think WSU has a | aw school .
15 Q Right. It was through WU, right?
16 A Yes.
17 Q  And you said you took an engineering class?
18 A An ag engineering class.
19 Q Can you describe that class a little, please?
20 A A |l ot about how water moves through pipes, a |ot about
21 soil -- soil conponents as it fits into irrigation
22 And so the class was really all about irrigation, so it
23 was infrastructure, irrigation water nanagement,
24 becom ng very famliar with the soil nanuals, the
25 weat her manual s, the types of docunents that were used
E!! Page 11
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1 to put together irrigation water management.
2 Q And was it general irrigation water managenent or was
3 It specific to a particular kind of industry?
4 A Agriculture. It was specific to agriculture.
5 Did that class entail discussions about the novenent of
6 nitrogen through the soils and into ground water?
7 A Certainly.
8 So are you famliar with the nitrogen cycle?
9 A | am-- | amfamliar with the nitrogen cycle.
10 probably couldn't dictate it back to you at this point.
11 Q Any ot her class education that you' ve had?
12 A Around?
13 Q  After college.
14 A Oh, you know, |'ve been through a couple of NRCS-type
15 classes. So technical assistance-type classes that
16 they mght use to put together a nutrient nmanagenent
17 pl an.
18 Q You've participated in themin the audience or did you
19 hel p teach themor both?
20 A Mostly -- mostly for |earning.
21 Ckay. Please describe your work history for me,
22 starting with your present |ob.
23 A Presently, |"'mthe program nanager for the dairy
24 nutrient nmanagement program |'mbeen in that capacity
25 since February 1st of 2013. From April 1st through
=== Central Court Reporting 800. 442. 3376 rage 12
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1 February -- or through January 31st -- from April 1st
2 of 2012 through January 31st of 2013, was the program
3 manager for the animal health programin the anina
4 services division. And then prior to that, from Apri
5 1, 2006, to March 31, 2012, | was the |ead inspector
6 for the dairy nutrient management program
7 Q |"msorry. Can you tell ne again those dates?
8 A April 1, 2006, through March 31, 2012.
9 Q You were |ead inspector?
10 A Yes.
11 Q And what did that particular job position entail?
12 A Supervising the inspectors in the field. A so one of
13 my responsibilities was putting together conpliance
14 actions. So taking the recommendations for enforcement
15 fromthe field crew, working with themto devel op that,
16 and then putting together the conpliance actions.
17 Q  And with your role as head of the dairy nutrient -- is
18 It the dairy nutrient nanagenment planning --
19 A Program
20 Q Program Nutrient management progranf
21 A Dairy nutrient management program
22 Q So it's just dairy that you're in charge of?
23 A That's right.
24 Q Do you still performthe simlar role that you did as
25 | ead i nspector for putting together conpliance actions
E!! Page 13
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1 for this job?
2 A No. W have a new | ead inspector, so | provide
3 gui dance for her on putting these together. | mean,
4 essentially |"mresponsible for what goes out the door.
5 Q Who's that person?
6 A Chery Sul livan.
7 Has she been in that job during the sane tinme period
8 that you have been there?
9 A She started that job August of 2012. | believe August
10 1st.
11 Q Wio was in that role before her?
12 A Bet ween March and August ?
13 Q Yes.
14 A No one. The position was vacant.
15 Q And so if an enforcement action or any kind of
16 conpliance action, let's say -- any kind of conpliance
17 action comes out of the Department of Agriculture, do
18 you review it first?
19 A Yes, sir, | do.
20 Q Does anyone else reviewit in your office?
21 A Ri ght now?
22 Q Yes. Beyond you. Above your position
23 A No, sir.
24 Q Does Director Hover review them before they go out?
25 A He will have the opportunity to reviewthemif there's
E!! Page 14
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1 a penalty involved. So the penalties are assigned by
2 Director Hover. Notice of corrections are signed at ny
3 | evel .
4 Q Prior to your job as |ead inspector as of April 1, '06
5 what was your role? Were you still enployed by the
6 Department of Agriculture?
7 A Yes, | was. | started with themon August 6, 2004, and
8 worked as an inspector in Eastern Washington through
9 March 31, 2006.
10 Q  \What was your enployment prior to the Department of
11 Agricul ture?
12 A | had four nonths off and before that | was with WSU at
13 the Prosser Research Station for, let's see, since June
14 something -- | don't know the date exactly -- of 1990.
15 Q  \What was your role there at Prosser Research Station?
16 A | was in the track of a research technician. So
17 started out -- by the time | left, | was a research
18 supervisor. In the beginning, | was a research
19 technician 1 or 2, I'mnot sure.
20 Q  And what type of research did you perforn?
21 A Spent a lot of tine -- | worked for a soil scientist,
22 so soil fertility, manure nanagenent, nutrient
23 management, sedinent | oading, some work also with the
24 pesticides registration, crop variety devel opnent for
25 beans, sugar beets, tiny bit of canola.
=== Central Court Reporting 800. 442. 3376 rage 15
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1 Q Di d you have any particul arized research specialty in
2 dai ry managenent ?
3 A Only in terms of nutrient management.
4 So in ternms of nutrient management, then, a lot of that
5 was -- some of that focused on dairy nutrient
6 managenent ?
7 A It was focused on manure. Manure, other nutrients,
8 crop production,
9 Q During the entire 14 years you were there?
10 A No. From-- started with Bob Stephens, | think, in
11 Novenber of 1990, and | worked in that capacity, either
12 sone kind of nutrient managenent, sone irrigation
13 management, or water quality all the way through May of
14 1997.
15 Q  And then your role switched to what?
16 A | spent six months with the pesticide registration
17 doing IR-4 work, which is doing efficacy studies for
18 pesticide application -- new pesticide registrations.
19 And after that, | noved to -- | noved to work with
20 Dr. An Hang in -- they called it alternative cropping,
21 but we grew dry beans, sugar beets, some canol a.
22 MS. KRI STENSEN: Wat was the nanme? |'m
23 having a hard time hearing you. You said
24 Dr. Somet hi ng.
25 THE WTNESS: An Hang.
E!! Page 16
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1 Q Pardon me. | forget where you said you |ived now.
2 Where do you live at present?
3 A I live in Qynpia.
4 Did you live on the Eastside before that?
5 A | noved to O ynpia on April 1, 2006. And so prior to
6 that, | lived in Prosser
7 Q kay.
8 A Wiich is in the Yakina Valley.
9 Q Are you nmarried?
10 A | am not .
11 Q Ever been married?
12 A Yes.
13 Q Do you have children?
14 A Yes.
15 Q@ How nmany?
16 A Two.
17 Q "' mgoing to hand you what we marked as Exhibit 28.
18 (Exhibit No. 28 marked for identification.)
19 Q Have you seen this docunent before, M. Prest?
20 A Yes, | have.
21 Q And if you'll turn to the last page of Exhibit 28,
22 there's a list of five categories of docunents to
23 produce for this deposition. Did you review those
24 requests?
25 A | did.
E!! Page 17
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1 Q Andtell me what you did to comply with this request.
2 A | gathered the materials and made sure -- well, first
3 of all, | asked for Dan McCarty, our inspector in
4 Eastern Washington, to forward his regional file. |
5 wanted to nmake sure that we had a conplete record.
6 During the last eight nonths or so, our program has
7 been taking all of our records and scanning them and
8 putting theminto an electronic file with the intention
9 of using that as our main file.
10 Q |'s that project conplete?
11 A Qur scanning project is conplete. Qur access project
12 IS not quite conplete.
13 Q  Wen do you expect that to be done?
14 A Waiting for Department of Enterprise Services to give
15 us a cloud-like -- do you know what a cloud is?
16 Q Yeah. There's a few outside today. But | understand
17 the Internet cloud too.
18 A The el ectronic.
19 Q In general, | understand them
20 A So I"'mwaiting for that.
21 Q Do you know when you expect that?
22 A Sonetime this spring.
23 Q So other than M. MCarty's regional file, what else
24 did you do to conply with this request?
25 A Took M. MCarty's file and briefly reviewed the fol der
E!! Page 18
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1 list to make sure that we had -- had everything in
2 there. There was a couple things that were mssing --
3 the technical assistance referrals were not in there --
4 so we got those scanned in there and put into the
5 electronic file.
6 And were those provided to us today?
7 They' re on the disk.
8 M. MCarty came on to the Departnent of Ag in,
9 bel i eve, 2010; is that correct?
10 | think June. June 1st, sonewhere around there.
11 So what did you do to determ ne whether you had files
12 dating back to 2005?
13 |'mnot sure | understand.
14 Look at the first request for production, it asks for
15 docunents dating back to 2005. Did you see that?
16 | see that, I'msorry. So the OQynpia file is the main
17 file. And it's supposed to be conmplete, all the way
18 back to the beginning of when the dairy was inspected.
19 So did you review those files in preparation for
20 providing the information that was provided today?
21 Only inasmuch as going to the fol der and making sure
22 that those were in there.
23 Wien you say "the fol der" --
24 The el ectronic fol der, excuse ne, which you have a copy
25 of .
E!! Page 19
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1 Q So we have everything -- we should have everything back
2 to 2005?
3 A That is what ny expectation is.
4 The second category of docunents, we requested any
5 enpl oyee manual s or handbooks in your possession
6 outlining the guidelines by which such inspections are
7 or were to be conducted during the relevant time
8 period. Those weren't provided originally, were they?
9 A They were not.
10 Are there additional docunents -- well, let me hand
11 you --
12 (Exhibit No. 29 marked for identification.)
13 Q You now have in front of you Exhibit 29. This is a
14 gui dance document that says revised COctober 2008. |Is
15 this the docunent that you provided this norning at
16 your counsel's request?
17 A Yes, sir.
18 So as of -- is this the nost recent guidance manual ?
19 A | believe it is. There were two documents in the file
20 that appeared to be exactly the sane. But one said
21 2008 and one said 2010, so | sent themboth. There's
22 no noticeable difference between the docunents, but
23 there was two files in the electronic folder, so | sent
24 t hem bot h.
25 Q V& don't have the cover page that says 2010.
E!! Page 20
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1 A That's because they say 2008.
2 They both do?
3 A Yes. | think we were -- best | can recollect is we
4 were getting ready to sort of take a revision in 2010
5 and that project got sideways -- or sidelined.
6 Q Do you know why it got sidelined?
7 A | would be guessing, but |I'mpretty sure that we had
8 two vacancies to fill in our inspection staff, one up
9 I n What com and one over in Eastern Washington, and |
10 probably got busy with that.
11 Q As |ead inspector, was it your job to provide the
12 gui dance manual and to update it?
13 A It was one of my jobs to sort of |ead that effort.
14 This says revised 2008. Wat was the revision process
15 like that led to this document, Exhibit 28?
16 M5. KRI STENSEN:  29?
17 MR. TEBBUTT: Is this 29?
18 A This is Exhibit 29.
19 Q Sorry. Wuld you like me to repeat the question?
20 A No. You're asking me why did we revise --
21 Q No. \What was the revision process |ike?
22 A So, you know, just pull it up. One of us would go
23 through it -- one of the inspectors would go through it
24 and, basically, it was kind of used as a |earning tool.
25 Q | think my question is different, though. Prior to
E!! Page 21
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1 this version in 2008, there was anot her version

2 correct?

3 A Yes.

4 Q And you still have a copy of that version?

5 A | don't know. | would have to | ook

6 Q Wre you personally involved in making this guidance

7 manual revision in 2008?

8 A Yes.

9 Q Was that part of your job as |ead inspector?

10 A It was part of all of the inspectors' jobs.

11 Q So that was what nmy question was trying to get at, was
12 who was involved in revising the nanual ?

13 A Al'l of the inspectors involved were involved in doing
14 t hat .

15 Q So who were the inspectors?

16 A Let's see. In 2008, Cara MKinnon, who was in the

17 Puget Sound region; Jason Pentzer, who was at the tine
18 I n Whatcomor sort of northwest region; and Eric Bair,
19 who was in the Eastern Washington region.
20 Q Did you | ook through your files to see if there was a
21 prior version of this guidance manual before this one
22 canme out in Qctober 20087
23 A | did not, but | know that there's a 2006 nanual,
24 because | hel ped with that as well.
25 Q So it was revised -- a prior revision was 20067
E!! Page 22
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1 A Yes.

2 Q Did a guidance manual exist before 20067

3 A No.

4 Q So that was the first one?

5 A Yes.

6 Q And who wote that?

7 A That woul d have been a conbination of Kirk Robinson,

8 who was the |lead inspector at the tine, nyself from

9 Eastern Washington, Jeff Kanen [phonetic] from

10 northwest region, and Cara MKinnon.

11 Q |"d like to request a copy of the 2006 version, please.
12 (Request for production.)

13 Q Your counsel will get it.

14 The third category of docunents listed in Exhibit
15 28 -- that's the notice of deposition -- what did you
16 do to ensure that you fulfilled that request?

17 A | don't think | fulfilled that request, as | read it.
18 So you haven't |ooked at all for those documents yet?
19 A Al'l of the docunents that are relating to the five

20 dairies --

21 Q  Yes.

22 A - those items are in there. | think | msread that.
23 Vell, it does ask for all complaints related to the
24 named defendants. So that's the five defendants?

25 A (kay, yes. So that's --
E!! Page 23
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1 MS. KRI STENSEN.  You mean everyt hi ng.
2 Yes. For sone reason | mssed that.
3 And the fourth category of documents, what have you
4 done to fulfill that request?
5 W have -- we have admnistrative staff in the agency,
6 and they asked me for the names of the people that
7 m ght be related to the dairies, and so | provided them
8 with the emai| addresses that | had with themand then
9 they did a total email vault search of my -- not only
10 my, but Nora Mena, Chery Sullivan, Dan MCarty, and
11 those should be on the disk.
12 D d you have other forns of communication with the
13 named defendants other than emails during that time
14 period of 2005 to present?
15 Certainly phone calls.
16 Phone calls. Any letters?
17 Not -- | don't believe so. | thinkit's all in the
18 file.
19 Any handwitten notes?
20 No.
21 Did you ever receive any handwitten notes fromany of
22 the defendants?
23 | don't believe | have anything other than what's in
24 the file.
25 The |ast category of documents, all docunents possessed
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1 by Ag related to ground water, soil, surface water
2 effluent manure sanpling of the naned dairy defendants
3 or the facilities or application fields.
4 Wiat did you do to determne that you had conplied
5 with this request?
6 They woul d have been in their file.
7 So, for instance, all the other -- prior inspectors,
8 M. Bair, yourself, all of those records back to 2005
9 woul d be in the OQynpia file?
10 They' re supposed to be. But | did pull the regional
11 file, and | can see right now that | gave you nore
12 i nformation than you asked for, because | gave you al
13 the history as well.
14 More information is always good. Thank you.
15 VWhat information did you use to create the
16 gui dance manual , the 2008 gui dance manual and the 2006
17 gui dance manual ?
18 | really can't tell you. It would have had to start
19 with what we used for the 2006. The 2008 woul d just be
20 updating it for what our procedures had becone. W had
21 a pretty sinple one to start in 2006, and as you
22 devel op your processes and stuff, you're able to sort
23 of start filling in the blanks.
24 \What was the process in 2006 that you said was sinple?
25 Vell, we just -- we just put together what we were
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1 doing in the field, sort of tailored it around what our
2 i nspection formwas. By the tine we got to 2008, you
3 know, we have a -- sort of beefed up what the water
4 quality sanpling and -- explained it in nmore detail.

5 So we added additional detail.
6 Do you have any kind of a bibliography or reference
7 cites to the references you used to create the guidance
8 manual ?
9 | do not.
10 So, for instance, specifics about nitrogen levels in
11 soil, for instance, what did you use as a scientific
12 basis to determ ne what guidance to provide to your
13 | nspect ors?
14 So we used to also, at the same time, have a commttee
15 called the ILTAC conmttee. It was the Interagency
16 Li vestock Technical Assistance Commttee. And that
17 conbi ned people of NRCS, conservation district,
18 ecology, ag, and I'msure |I'mmssing somebody. Oh,
19 and WSU. And so we woul d neet once a nonth and we
20 woul d tal k about these different things and we had a
21 nmeeting in, | want to say, March of 2006. It could
22 possi bly have been 2005. And we wanted to establish
23 some soil test -- soil test threshold [evels that we
24 t hought woul d be protective of ground water. You know,
25 and -- you're not asking that.
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1 And so we sought the advice of soil scientists to
2 sort of help us cone up with this.
3 And what levels did you conme up with?
4 W felt like that they needed to keep their soil test
5 | evel s at 30 or bel ow.
6 30 or bel ow what ?
7 Excuse me. 30 parts per mllion nitrate. And | felt
8 | i ke we needed to have a conpliance threshold, where,
9 you know, we could talk to the producers about, I ook,

10 you' ve got to keep things 30 or below, but have a place
11 where you could warn themfor -- and then actually

12 eventual Iy take conpliance if that's what it took.

13 So the 30 parts per mllion as nitrate, was there al so
14 an application rate for total nitrogen that related to
15 that 30-part-per-mllion nitrate?

16 No. It's based on an agro- -- we would ask the

17 producer to work on agronomc rates. So that's going
18 to be different on each crop. That's going to be

19 dependent on crop uptake or crop renoval, however you
20 want to say that rate is.

21 The 30-parts-per-mllion nitrate level, at what |evel
22 of soil is that -- do you believe is protective? Wat
23 depth of soil?

24 Ch, I'msorry. 30 parts per mllionin the first 12

25 I nches.
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1 Q First 12 inches. Gkay. Do you have any |evels of
2 concern for depths greater than 12 inches in your
3 gui dance manual s?
4 A | couldn't tell you. | didn'"t reviewit before. |
5 just don't remenber if we ever got that far.
6 Q You were involved, were you not, in the devel opment of
7 the 2006 CAFO general permt for CAFO -- general NPDES
8 permt; were you not?
9 A Sort of.
10 In what way were you sort of involved?
11 A | went to the public conmrent sessions. | believe |
12 made one public -- | mean, | nade one comment. Beyond
13 that. ..
14 Q Were you involved in any interagency discussions about
15 the permt requirenents?
16 A At the public neetings, | probably went to a couple of
17 LDOCs, but -- you know, ny job in 2005, 2004, | was
18 new, and | was sitting at the back of the room So,
19 you know, ny comnments m ght have gone through to ny
20 boss or possibly -- | think | did nake a conment about
21 the soil sanpling depth. | felt like in Eastern
22 Washi ngton they should be going deeper than one foot.
23 Q LDOC you nentioned. What does LDOC stand for?
24 A Li vest ock sonet hing Oversight Commttee.
25 Does devel opment refresh your recollection?
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1 Yes. Livestock Devel opnent Oversight Commttee.
2 Wio is on that commttee?
3 There was producers -- | couldn't tell you nanes. |
4 mean, | mght be able to look at a list and say, yeah,
5 that makes sense, but producers and |ivestock
6 st akehol der groups, some environnental stakehol ders,
7 believe, and agencies -- state agency people.
8 So it was nore than just government peopl e?
9 That's ny understanding. | nmean, that's ny
10 recol | ection.
11 At one point, as you said, you were an inspector from
12 July 2004 through at least April 1, 2006. You were an
13 I nspector in the Eastside, correct?
14 On the Eastside, yes.
15 And what was -- describe your area of responsibility
16 geogr aphi cal | y.
17 CGeogr aphi cal ly? West of the Cascades. Excuse ne, no,
18 east of the Cascades.
19 East. The other east. And approximtely how
20 many -- was it all dairies that you were responsible
21 for or all CAFGs?
22 It was about 165 dairies, and at the time | believe
23 there were six, maybe seven feed |ots.
24 Beef feed |ots?
25 Beef feed lots that were covered under a CAFO NPDES
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1 permt or not, and all dairies, whether they were
2 covered under an NPDES permt or not.
3 Q  Wen you canme on in 2004, do you know how many dairies
4 were subject to the NPDES permt?
5 A | d be just guessing.
6 Q Can you give me an approxi mate nunber?
7 A 120 or so.
8 Q  And now how many were under the NPDES permt?
9 A | believe it's somewhere between five and seven. |It's
10 kind of a moving target.
11 Q So you had back in -- again, you did sone inspections
12 of sonme of the defendant facilities, correct?
13 A | did.
14 (Exhibit No. 30 marked for identification.)
15 MS. KRI STENSEN: Same confidentiality
16 obj ecti on.
17 Q Ms. Prest, is Exhibit 30 that was handed to you, is
18 that your handwiting?
19 A That is ny handwiting.
20 And you conducted an inspection on Novenber 22, 2005,
21 at the Cow Pal ace Dairy, correct?
22 A That's what this inspection formsays.
23 And tell me what Springer One is.
24 A Cow Pal ace has two mlking parlors, and so each m|king
25 parlor is assigned a unique agricultural 1D by the food
E!! Page 30

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE vs.

Cow Pal ace Virginia Prest 02/25/2014

1 safety programthrough the Departnment of Ag, so Cow
2 Pal ace -- this Cow Pal ace and this Springer One is now
3 known as Cow Pal ace 1 and Cow Pal ace 2.
4 Q s Springer One now Cow Pal ace 2?
5 A Yes.
6 Q So at that time, it had just one ag |ID nunber?
7 A No. It had two ag |D nunbers, although if you see it,
8 there's a little question mark here.
9 Q Yes.
10 A So | don't have the 9133. That would be, | believe,
11 Springer One's. And at the time, we were doing -- |
12 mean, we were still trying to get our hands around
13 about the double parlors. So if they had two parlors
14 but they had conmon storage, conmon acreage, didn't
15 seemto make much sense to do two inspection fornms for
16 the sane thing.
17 Q Is this the first tine that you inspected -- we'll just
18 call it Cow Palace for sinmplification purposes -- Cow
19 Pal ace?
20 A Rat her suspect it is.
21 And how long did this inspection take?
22 A | can't tell that. It does not look like |I put the
23 departure time down, right.
24 Q Yes. As you sit here today, can you recall how | ong
25 you took to inspect Cow Pal ace that day?
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1 A | cannot. It would only be speculation.
2 Q Did you tour the entire facility?
3 A Yes.
4 Q How did you tour it?
5 A Partially around the -- where the sheds were close to
6 the office would have been on -- you know, by foot.
7 But towards around the back area it's quite a big
8 facility --
9 Q Yes, it is.
10 A - we woul d have gone by truck.
11 And what did you do during that inspection? Wat did
12 you | ook at?
13 A Looking at this form it looks like I |ooked at their
14 nutrient managenent plan.
15 Q  Were do you see that?
16 A Right here. Yes. |[If they had the plan on site.
17 Uh-huh. So it says that they had one. Does it say
18 that you reviewed it?
19 A No. But | would have. If it wasn't -- if | hadn't
20 reviewed it, it would have probably been because it
21 wasn't on site, and so the answers woul d have been
22 different.
23 Q And you had no gui dance manual at the tinme you did this
24 I nspection, correct?
25 A |"mnot going to swear to that, because | can't
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1 remenber if the 2006 manual, when we put that together.
2 Q How were you trained to do your inspection job?
3 A | came up to Whatcom County and went out with our |ead
4 I nspector, and they took me through three, four
5 I nspections up in Whatcom County, and they came over to
6 Eastern Washington and we did an inspection there.
7 Q Do you renenber what facility you | ooked at?
8 A Yes.
9 Q Wii ch one?
10 A Henry Oords'.
11 Q VWhat particul ar guidance were you given with respect to
12 verifying information fromthe producer?
13 A In regards to?
14 Vell, let me ask this: Let's look at section I, |ine
15 7. 1t says the acreage LNVP was devel oped for 474.
16 A Came out of their nutrient managenent plan.
17 And then the current total acreage says 500. How did
18 you acquire that information?
19 A The producer told me what it was.
20 And same with [ine 8 in section II. Did the producer
21 tell you how nuch mature -- what does MA stand for?
22 A Mature animals, so that woul d be the conbination of
23 m | king cows and dry ani nal s.
24 Q  The total animals on site was 10,700, correct?
25 A That's right.
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1 Q So the LNWVP was devel oped for 9,500 animals; is that
2 correct?
3 A That's correct.
4 So this is nore than a 10 percent increase in the LNVP,
5 correct?
6 A It would appear so.
7 Did you make a recommendation to update the LNWP
8 because the nunmber of animals was above the nunber of
9 animals that the LNWP was devel oped for?
10 A It does not appear to be so.
11 And section VI, second page of Exhibit 30, No. 2 says,
12 "Are nutrient application records maintained?" And you
13 checked yes. And then you have under years naintained,
14 two years, correct?
15 A Yes, sir.
16 Q s that a violation of the NVP requirenents?
17 A So a nutrient nanagenent plan --
18 Q Yes.
19 A - they have to have one --
20 Q Yes.
21 A - it has to be approved, and it has to be certified.
22 Beyond that, they don't have to followit.
23 Q So it's just for a suggestion?
24 A That -- you know, when | first took the job, | nean,
25 that was kind of an anmazing thing to me. You woul d
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think that it was certified, that would mean it woul d
be inplemented and it would continue to be inplenented,

but legally that's not the case.

s that still the case, in your opinion?
That's still the case except for the recordkeeping. In
2009, we now have a recordkeeping rule -- | nean, a

recordkeeping requirement, so it's a violation not to
mai ntain records that denonstrate agronomc rates for

five years. The catch on that is that they have to

10 keep the records, but it's hard getting themto

11 agronomc rate.

12 Q So it says, for instance, in the NWPs that they're

13 required to keep application records for at |east three
14 years.

15 A It varies across every single conservation district. |
16 mean, there isn't --

17 Q In the Yakina Valley, it's three years, is it not?

18 A | don't know. | couldn't tell you

19 Handi ng you what's been narked as Exhibit 25 fromthe
20 McCarty deposition, you see section 5.7?

21 A (Wtness reviewed.)

22 MS. MTCHELL: It would be nore convenient --
23 | can loan G nny ny copy and you can have yours back

24 Wul d that work better?

25 MR. TEBBUTT. Either way is fine.
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1 MS. KRI STENSEN. \What page is that?
2 MR TEBBUTT: It's page 20.
3 Do you see the mandatory recordkeepi ng section?
4 Yes.
5 So the requirenent is -- actually is that they nust be
6 made available to the Departnent of Agriculture and
7 mai ntained on site for five years, correct?
8 Correct.
9 So | ooking at the Exhibit 30, they only had two years'
10 worth of nutrient application records?
11 \What year is that?
12 M5. KRISTENSEN. (bjection as to tine. It
13 tends to msstate her testinony.
14 So this inspection report?
15 Yes. 2005.
16 Right. That law did not conme into play until 2009.
17 And so this nutrient nmanagement plan reflects the [aw
18 that came in 2009. And so for the first two years, it
19 was that they had to naintain -- they had to have three
20 years' worth of records. And then starting in 2011
21 which this -- which this, | believe, is 2012, report
22 they had to have five years' worth
23 So are you saying that RCW90.64 is just a guidance
24 | egi sl ation?
25 No.
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1 Q  What are you saying, then?
2 A ' msaying --
3 Q Do the dairy producers have to follow that |aw?
4 A Yes.
5 Q On the last page of Exhibit 30, you had a couple of
6 suggestions -- or at |east one suggestion about
7 sanple -- manure sanple reported in pounds per 1,000
8 gal | ons.
9 A Correct.
10 Q Pounds per 1,000 gallons of what?
11 A Pounds of nitrogen or pounds of P205 or pounds of K20.
12 Q And P205 is what?
13 A | s phosphor us.
14 Q  And K20?
15 A | s potassium
16 Q Did you follow up with Cow Palace to see if they did
17 t hat ?
18 A | doubt it.
19 Q You doubt that you fol |l owed up?
20 A Correct.
21 Q You also said that in the last line of your handwitten
22 notes, "P levels need sone attention."
23 A Correct.
24 What did you do to follow up about that?
25 A | woul d have put the next inspector, Eric Bair --
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1 woul d have provided hi msone guidance to follow up on
2 both of these things. You asked if | followed up.
3 Q So it would have been Eric?
4 A Yes. |'d already noved to O ynpia.
5 Do you recall what guidance you gave to himto fol |l ow
6 up?
7 A No.
8 When you say "P levels need sone attention,” what kind
9 of attention do they need?
10 A | think that they needed to recognize that their
11 phosphorus | evel s were above 100, woul d be ny guess.
12 Q And what's the |level of concern for you for phosphorus?
13 O at least at the tine for 2005?
14 A At the time it was 100 parts per mllion.
15 Has that concern |evel changed since then?
16 A No. The only difference that may have -- that | think
17 needs to be thought about is that -- or considered is
18 t hat phosphorus is normally attached to the sedinent,
19 and so you worry about it running off the fields. But
20 most of the fields in the Yakina Valley have berns
21 around them and they contain the phosphorus
22 | evel s -- or they contain the manure inside the field.
23 Q Mbst of them but that's a situation that's in flux.
24 They' re not al ways perfect, are they?
25 A No.
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1 Q Erosion causes problems with those berms, right, and
2 erosion is caused by what factors?
3 A Wt er .
4 Q W nd?
5 A W nd.
6 Q Equi pnent ?
7 A Coul d be.
8 Q So you inspect -- in general, in your nutrient
9 managenent programyou inspect a facility once every 18
10 to 22 nonths; is that correct?
11 A That is the programts goal. For routine -- for routine
12 i nspections. So there's other inspections that
13 are -- that may occur in between there.
14 Q And those woul d be conplaint-driven inspections.
15 A O fol | ow up.
16 |f there was a problemthat you believed froma prior
17 inspection at a certain level of concern, then you
18 woul d fol I ow up?
19 A Yes.
20 What |evel of concern does it take to do fol |l ow up?
21 A So if they have issues with their collection conveyance
22 or storage of the manure, elevated soil tests, | m ght
23 followup instead of waiting two years, try to get back
24 that next fall.
25 Q Like for instance, P levels of concern?
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1 A Vell, | probably wouldn't do that for P levels, but
2 nitrogen |evels.
3 Q Ni trogen only?
4 A Predom nant|y.
5 And what |evel is your concern for nitrogen? What
6 woul d cause you to follow up in shorter order than the
7 normal 18- to 22-nonth routine?
8 A Consi stent values fromone field at 30 parts per
9 mllion -- above 30 parts per mllion. So, | mean,
10 that's not a perfect --
11 Q Can you al so determne that in pounds per acre, or --
12 A Sure.
13 Q Wiat's the formula you use to convert --
14 A Bal | park, it's 3.5.
15 Q 3.5 times the parts-per-mllion nitrate to pounds per
16 acre?
17 A Right. So 105.
18 So is that the same level for the Eastside as the
19 Westside, the same formally is 3.5?
20 A It's a ballpark. |If you have bul k density, you get a
21 little bit closer toit.
22 (Exhibit No. 31 marked for identification.)
23 MS. KRI STENSEN: Sane objection on
24 confidentiality.
25 Q Ms. Prest, do you recognize the handwiting on Exhibit
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1 31?

2 A Yes, | do. [It's mne.

3 Q Andthat's a -- what kind of an inspection is that?

4 A It is a technical assistance.

5 Q@ And this is approximately [ess than two nonths after

6 the -- your first inspection of the Cow Pal ace

7 property, correct?

8 A That's correct.

9 And this one has both an arrival tinme and a departure
10 tine?

11 A Yes, it does.

12 VWhat was the purpose of the technical assistance visit?
13 A So it appears that they were nmaking an irrigation

14 application, and that it was resulting in pooling in a
15 | ow spot of the field.

16 Q  Wio nade the technical assistance request?

17 A | don't think anyone made the technical assistance

18 request. That doesn't --

19 Q How woul d you have come to the facility? Just on your
20 own?
21 A Yes.
22 Just stopped by to provide technical assistance out of
23 the blue or -- that's not sonmething that you normally
24 do.
25 A Vell, now |'mjust recollecting, okay.
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1 Q Sure. W're doing the best we can. It was eight years
2 ago?

3 A |*'mdoing the best | can. And | would really love to
4 be able to look at the records, the weather records,
5 whether it was snowing. But there was a tine
6 that -- you know, it was cold weather, sone freezing,
7 some snow, and | was doing what they call surveillance
8 and driving around and | ooking to see what was goi ng on
9 inthe dairies in terms of land applications. This was
10 sonet hing that, you know, wasn't done all the time, so
11 | stopped and | provided them sone technica
12 assi stance.
13 Q Andis it typical to seeirrigation going onin the
14 m ddl e of the winter?
15 MS. KRI STENSEN. (bjection. Vague. GCalls
16 for specul ation,
17 Q Go ahead and answer.
18 A It wasn't that winter. |If thisis the winter |'m
19 thinking, it wasn't. This wasn't the only place |
20 stopped to provide technical assistance.
21 Q Right. But my question was: Is it typical to see
22 irrigation occurring in the mddle of the winter?
23 A | don"t think it happens very often at all now,
24 Charlie.
25 Q Didit happen nore regularly back then?
E!! Page 42

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Virginia Prest 02/25/2014
1 Yes.
2 And this was irrigation application not of well water,
3 but of manure water, correct?
4 That woul d be speculation on ny part.
5 Do you have any idea |ooking at this docunent whether
6 It was nmanure irrigation that was occurring?
7 | really don't.
8 Wiy woul d they be irrigating in the mddle of the
9 wi nter?
10 MS. KRISTENSEN. (njection. Calls for
11 specul ation. Lack of foundation.
12 | can't answer that question, Charlie.
13 Did you ask themthat question during this inspection?
14 | can only -- I'mreading this, and I"'mtrying to match
15 up what | felt like was an issue going on in the early
16 days.
17 Ri ght.
18 And then, you know, the one part of me goes, Wll, you
19 know, irrigation water is turned off on X amount of
20 days, but -- | mean, there's no irrigation running.
21 But I think they have access to wells, and so they may
22 have wells that they could irrigate from
23 They coul d certainly irrigate fromtheir manure ponds,
24 correct?
25 They certainly could. But | don't -- | don't have
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1 anything on here that can -- that | can definitively

2 answer .

3 Q Can you recol | ect whether the water that was com ng out
4 of the irrigation systens was brown or clear?

5 A No.

6 You didn't ask themwhether it was comng froma well

7 or a pond?

8 A |'msure that | was making the assunption that it was
9

manure. But clearly | don't have anything here that...

10 (Exhibit No. 32 marked for identification.)
11 M5. KRI STENSEN: Sane confidentiality
12 obj ect i on.

13 Q Ms. Prest, this was an exhibit of the Cow Pal ace

14 nutrient management plan, the present one, from

15 Appendix B, and it's just the excerpts of the -- well,
16 one of themis the first page after the appendix Iist.
17 What' s present?

18 A The annual avail able nutrient values after |osses.

19 Q The first one is the nutrient utilization worksheet,

20 but the ones that |'mnost interested in start on page
21 514 and run through 520.
22 A | don't see the page numbers.

23 Q Sorry. Down at the very bottom It's COAPAL 000514
24 t hrough 520.

25 Do you see those?
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A | do.

These are irrigation water nmanagenment worksheets,
correct?

It does appear.

And have you reviewed Cow Pal ace's DNWP in the past?
This one? No.

But this is a typical irrigation water nanagenment

wor ksheet, isn't, for a dairy?

© o N o o A~ W N -
o r» O r

A | think it has the conponents that go into a

10 typical -- this may be an NRCS practice.

11 Q And the irrigation schedul e denoted on page 514 shows
12 irrigation happening fromApril through Cctober,

13 correct?

14 A On 514 | show from May through Septenber

15 Al right. There was no irrigation in April. But

16 there is --

17 A Vell, it's a schedule.

18 Q Ri ght.

19 A Soit's -- | mean, it's kind of |ike a plan.

20 Q But that indicates that irrigation is not to occur from
21 Novenber through March, doesn't it?

22 A No. To me it just looks like a plan. | nean, if they
23 have a crop in the field during the winter, which | am
24 assum ng they would, but it does not -- we'd have to go
25 back to field 6 and | ook at the -- what they planned
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1 for.
2 Q |s field 6 on here?
3 A Hold on. Well, first of all, we'd have to know what
4 cropping systemthis is for -- for either one of these
5 is for. | can't tell off the bat.
6 Q Let's nmove on
7 A But if thisis for their tree fruit, this is probably a
8 reasonabl e irrigation schedule for their tree fruit.
9 Q For tree fruit. Oh, | see, fromApril to October?
10 A | see they have tree fruit. So it may be for that.
11 Charlie, are we done with this?
12 Q Yes. So during your tine as |ead inspector, you woul d
13 still go out into the field and inspect various
14 facilities; is that correct?
15 A That's correct. | had a region, so all of southwest
16 region and Western Washington and still went all over
17 the state.
18 (Exhibit No. 33 marked for identification.)
19 MS. KRI STENSEN.  Sane obj ection on
20 confidentiality.
21 MR. TEBBUTT:. | note that there's no
22 confidentiality for page 437, just 438 and 439.
23 Q Handi ng you -- you have in front of you Exhibit 33.
24 You conducted an inspection on Cctober 23, 2008, of Cow
25 Pal ace, correct?
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1 A Correct.
2 Q And why did you conduct that inspection rather than
3 soneone else in your office?
4 A W -- the programwas doi ng sone enphasis on just
5 | agoons in general, so taking a | ook at whether they
6 were -- sort of like an informal |ook at how they were
7 managi ng the |agoons, how they were going into wnter.
8 W started -- you know, this enphasis started up in
9 What com County, because we were having |ots of
10 instances with -- strike that, please. Not lots, but
11 several instances of |and applications that happened
12 early because they didn't have adequate storage
13 capacity. So we -- we're trying to figure out -- not
14 Eastern Washington, in Western Washington. So we were
15 trying to figure out whether they had adequate storage
16 facility and they didn't go into winter properly
17 prepared or if they needed nore storage.
18 So we did that on the west side of the state and
19 in 2008. W thought, well, this is such a great idea,
20 and we'll go over to Eastern Washington, not thinking
21 about the double cropping that happens over there. So
22 this was --
23 Q Does doubl e cropping happen in all facilities on al
24 fields in the Eastside?
25 A | would not say that.
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1 Q And you -- on that -- on Cctober 23, 2008, what did you
2 do?

3 A So this would have been a wal k-t hrough eval uation of
4 all of their liquid storage, so all of their |agoons.
5 And as you can see back here, this is sort of a -- talk
6 about each |agoon, how nuch -- you know, how much
7 manure was in it, what the solids...
8 Q@ And you cane to a conclusion that there were -- that
9 all of the lagoons were at approxi mately 25 percent
10 full, correct?
11 A Wiat this tells ne is that they were in excellent
12 shape.
13 Q But my question was about how much --
14 A 25 percent.
15 Q - manure was in there?
16 A Vel |, they had 25 percent of the liquid. | mean, they
17 have tons of storage.
18 Q So but when you're going into winter, you want to be
19 down as close to zero as possible, don't you?
20 A Not necessarily. | nmean, we could look at their
21 nutrient nmanagenment plan and go back to these waste
22 cal cul ation sheets, and it will tell you how much
23 mont hs' storage they have. So it's all about managing
24 st orage.
25 Q VWhat's the m ni mum amount of tinme that they need so
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1 have storage for going into winter?

2 A | n Eastern Washi ngton?

3 Yes.

4 | do not know what they plan for, but we see it as

5 little as four nmonths in Western Washington and we see

6 it as nuch as 18 nonths.

7 Q Ei ghteen nont hs?

8 A Yeah.

9 Q I n Western Washi ngt on?

10 A I n West ern Washi ngt on

11 Q In Eastern Washington, it's, what, 120 days, 180 days?
12 A | don't think they have a -- that's nothing specified.
13 Q And did it say on Exhibit 33 how | ong you were there?
14 A No.

15 Q How | ong do you typically spend on |agoon inspections?
16 A It woul d depend on how many | agoons they have, where
17 they were located. | would say, ballpark, maybe 15

18 m nutes per lagoon. Looks to ne |ike one, two, three,
19 four, five, six. And West Arns is off site, | Dbelieve,
20 so that's seven, eight. So that calculates up to about
21 two hours, but | would be surprised if it took that

22 | ong.

23 Q Do you recall whether you wal ked or drove around to

24 | ook at the --

25 A The ones that were off site? |'msure we drove.
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1 Q Just all of them Ckay.
2 Handi ng you what's been marked previously as
3 Exhibit 25, |'mshow ng you page 487. That's down in
4 the lower right-hand corner. It's page 21 of the Cow
5 Pal ace nutrient nmanagenent plan. Do you see the |ast
6 paragraph that starts off -- an annual report
7 summari zi ng di scharges, et cetera?
8 A Um hrm
9 Q Have you ever seen an annual report fromany of the

10 dairies on the Eastside?

11 A | have seen a couple that were associated wth CAPO
12 NPDES permt. So | don't knowif that's a hol dover

13 fromwhen they were permtted. Didn't they used to be
14 permtted?

15 Q |"mnot sure. The record will have to reflect that.
16 So nmy question is: Have you ever seen an annua
17 report for Cow Pal ace?

18 A Boy, | can't -- | can't answer that question.

19 How about for Bosma Dairy? Have you ever seen an

20 annual report for Bosma Dairy?

21 A Can't answer that question. Not reliable. | could

22 | ook at the files to see if they were providing annua
23 reports as a part of the CAPO NPDES permt in that

24 file.

25 Q But this is the dairy nutrient nanagenent plan.
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1 A | understand that.

2 So if they had an annual report as part of the dairy

3 nutrient nmanagement plan, it would be in your file,

4 right?

5 A No.

6 Q Not necessarily?

7 A They're not required to provide that to us.

8 Q Just to inspectors?

9 A They're not required to provide it even to the

10 inspectors. |f they had this, it mght be available
11 for review while they were on site, but these annual

12 reports for sunmarizing and providing that, generally
13 s sonething that would be a requirement of an NPDES
14 CAFO nutrient nanagenent plan.

15 Q Once again, I'magoing to show you page 20, which is

16 COWPAL 000486, the section 5.7, mandatory

17 recordkeeping. That section that we just discussed is
18 part of section 5.7, mandatory recordkeeping, isn't it?
19 A It is part of that section.

20 Moving on to -- oh, while we're on Cow Pal ace, who do
21 you know at Cow Pal ace?

22 A |'ve met M. Dol sen

23 Wi ch M. Dol sen?

24 A Bob Dol sen. |'ve net Adam Dol sen during an inspection.
25 But he's been -- he wasn't at the dairy the last time |
E!! Page 51

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE vs.

Cow Pal ace Virginia Prest 02/25/2014

1 was there.
2 Q Wien was the last time you were there?
3 A Last fall.
4 Q Wio did you see at the dairy last time you were there?
5 A Bob Dol sen and Jeff Boi vin.
6 Q And what did you discuss with M. Boivin and M. Dol sen
7 | ast fall?
8 A Actual Iy was taking my boss, the director, around to
9 show hi m ar ound.
10 Q@  And how nuch tine did you spend there and what did you
11 tal k about?
12 A V& probably spent 45 minutes, and it wasn't -- it
13 wasn't a place -- | mean, it wasn't a visit for me to
14 talk to them It was a visit for ny new boss to get to
15 know sone of the dairies in Eastern Washington.
16 Q What did you do while you were there?
17 A W toured their conposting facility, took a | ook at
18 that .
19 Q The one on the north end of the property over towards
20 the canal ?
21 A The one on the north end of the proper- -- the dairy
22 proper, so the main facility, behind the aninal
23 housi ng.
24 Q  \Wat else did you do?
25 A That's about all we did there.
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1 Q Didn't take himaround to all the |agoons and any of

2 the application fields?

3 A No. Ve weren't there for an inspection.

4 Q Do you recall what was discussed?

5 A No.

6 Q  Anything particular about any upcom ng permts?

7 A No. | didn't know there were any upcomng permts.

8 Unl ess you're tal king about the CAFO permt.

9 Q The CAFO permt, yes.

10 A | don"t think we discussed that. W had a couple

11 vehicles. | was riding wth Jeff, ny boss, his policy
12 assistant, and | believe it was Bob Dolsen and -- we
13 didn't have enough roomto put everybody in one.

14 Q Was there any discussion about the EPA | egal action?
15 A There wasn't discussion about EPA |egal action, per se.
16 There was discussion about the anount of money that it
17 cost to do the nonitoring efforts.

18 Q VWhat kind of nonitoring efforts?

19 | believe what is requiring themto do is ground water
20 moni toring and some additional soil testing and other
21 t hi ngs.

22 Q And how nuch noney was being discussed, the cost?

23 A | couldn't tell you that. | don't know.

24 Q Thousands?

25 A | don't know.
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1 Q Hundr eds of thousands?

2 A Don' t remenber.

3 Was it Bob Dol sen who was doing the discussion about

4 the cost?

5 A | don't remenber that either.

6 VWhat do you remenber fromthe conversation?

7 A Just that it costs a lot of noney for themto do

8 moni toring efforts.

9 Q Was there any discussion about the cases that are

10 pendi ng that we're asking you about now, the citizen
11 suits?

12 A | don"t think so.

13 In your past dealings with Cow Pal ace, who el se have
14 you dealt with?

15 A Dirk Porter.

16 Who is he?

17 A He worked for Cow Palace in the early, you know, 2005.
18 |"mnot even sure -- exactly -- | can't renmenber if he
19 was the one who was in charge of the manure managenent
20 section or -- | nmean, it's a big facility, and so

21 different people do different things, or if he just

22 happened to be the person that was in there the day

23 that | stopped by.

24 Q  Was he Jeff Boivin's predecessor, do you know?

25 A | don't know the answer to that either, because | think
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1 Jeff mght have been around in those days too.
2 Q Was M. Porter present in the meeting you had in the
3 fall?
4 A No.
5 Q Just a few nmonths ago?
6 A No. Because | did ask Jeff about him
7 Q Do you have any notes of the meeting that occurred |ast
8 fall?
9 A (Wtness shook head negatively.)
10 Q  Anything in your schedul e book?
11 A Q her than there mght be sonething in ny cal endar.
12 Q VWhat other facility did you visit during that tour with
13 Director Hover and -- who was his assistant?
14 A Jul'ie Mrton.
15 Q  Who else did you visit?
16 A Geor ge DeRuyter.
17 Q  And who was present at the George DeRuyter Dairy?
18 A George and Dan.
19 Q  What did you discuss with thenf
20 A VW took a look at their facility.
21 Q  What did you discuss with then?
22 A | didn't discuss anything with them
23 Q You were present during the discussion?
24 A Yes, | was there, but | renenmber it was --
25 Q What was di scussed?
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1 W were tal king about digesters, different ways to use
2 the manure, conposting. That was really what we were
3 tal king about, was to go over and see how these dairies
4 are managing their manure. George DeRuyter has a
5 digester. Cow Pal ace has a fabul ous conposting
6 operation. And | think that they do a pretty darn good
7 job of renoving a Iot of nitrogen out of the valley,
8 and | wanted the director to see that.
9 Was there any discussion about the EPA enforcenent
10 action or the citizen enforcenent actions?
11 No.
12 None what soever ?
13 No. Qher than | found out that the director's cousin
14 s Jan Witefoot.
15 How did that cone about?
16 Tal ki ng about he used to work there during the sumrers,
17 so he was just talking about his different relatives in
18 the valley. W were just down by the Jones famly
19 farm Have you been there?
20 | don't know.
21 There's a nice fruit and vegetable farmjust down the
22 road. The director spent sunmmers with them
23 VWat did the director have to say about M. Witefoot?
24 Just that she was his cousin.
25 Did the DeRuyters question him about that?
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A No.

VWat other facilities did you visit?

A | don't think we went anywhere else that day. | don't
think we went anywhere el se that day.

Are those the only two facilities that you visited in

East ern \Washi ngt on?

© O N o o A w N
O

A That day.
What about the next day?

A Not with the director. The next day -- | didn't visit
10 any facilities the next day. | go over to Eastern
11 Washi ngton through ny regular work fromtine to tine.
12 Q Just that you inplied that there were other visits with
13 Director Hover with other facilities.
14 A There was not. |'msorry. | msunderstood.
15 You had occasion to visit the Bosma facilities, as
16 wel | ?
17 A Yes.
18 M5. KRISTENSEN. Charlie, is this a good tine
19 to take a quick break?
20 MR. TEBBUTT: Sure.
21 (OFf the record.)
22 Q You're still under oath. Do you understand that?
23 A Yes, | do.
24 As we were concluding just before the break, you
25 mentioned | believe it was fabulous that -- | think it
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1 was George DeRuyter's digester was noving nitrogen out
2 of the valley.
3 No, actually, | was sort of talking collectively Cow
4 Pal ace and George DeRuyter, Bosmas and col |l ectively a
5 whol e bunch of other -- | think they're noving about 40
6 percent of the nitrogen out of Yakima Valley.
7 Wiy is that a good thing?
8 Vel |, because it's going to other uses. It's going to
9 crop production up in Horse Heaven, it's also going to
10 soi | anmendnent conpanies, going into nurseries. So
11 they're taking the nitrogen out of a place where maybe
12 they don't need it and they're putting it into a place
13 where they do.
14 VWat indicates to you that they don't need that nuch
15 nitrogen in the I ower Yakim Valley?
16 VWl |, probably because early on in the early days their
17 soil samples | thought were a little bit high.
18 Early on in the early days. Wat does that nean?
19 So 2004, 2005. When | first came to work for this
20 program-- if you renenber, there's this transition --
21 was at Departnent of Ecology. And they were com ng
22 over to Department of Ag, the same tine frame that was
23 going on there. | don't know if you remenber this or
24 not, but nutrient managenent plans were all supposed to
25 be certified by Decenber 31st of 2003. And during that
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1 time while they were devel oping the nutrient managenent
2 pl ans, approving the nutrient management plans and
3 getting themcertified, there was not a |lot of enphasis
4 put on recordkeeping. So one of the first things that
5 | noticed was that there was a [ ot of producers that
6 didn't have soil test records, they didn't have |and
7 application records. So, you know, | come by this
8 interest in agronony fromny education and ny career,
9 and it's -- | don"t know how you can make an agrononc
10 application if you don't have all these records.
11 Now, |'mtalking in general, here, not
12 specifically to these facilities. So, collectively, |
13 felt like in the Yakina Valley there was nore nitrogen
14 t han what they had -- what they could account for their
15 | and base. And so that's part of the whole technical
16 assi stance and sort of the shift on -- you know, we
17 started working on trying to get a soil test threshold
18 that was agreed upon between NRCS, the technica
19 assi stant people, Land Gand University, and the
20 regul ators so we could give thema target. They didn't
21 have a target before.
22 Q And that's where the 30 parts per mllion that came up?
23 A That's where it canme up. And there was |ots of
24 di scussion going on with Ag and Ecol ogy and all of the
25 ot her groups about whether it should be 15 or whether
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1 it should be 20. And |'mjust going, Hey, at |east we

2 put sonething out there. Gave thema target and got

3 themstarted on it. That's not just the Yakinma Valley.

4 This is the whole state. W put that out there, the

5 producers can rise to the challenge and they can work

6 on that. And they have. They've done a good job.

7 They're the only ones that are being regul ated out

8 there. There is no else |ooking at what's going on

9 with the other farmng enterprises.

10 Q  \What besides soil sampling can be done to determne the
11 mgration of nitrogen?

12 A Vell, | think you can -- you can take -- you can take
13 water tests fromwells and you can see where it's at.
14 But if you think about it, Charlie, it took a long time
15 to get there. Along time.

16 Q \Wiat do you base that on?

17 A | base that on you take a foot of soil, you talk about
18 the anount of air spaces that are in there and then you
19 sort of calculate out idealistically -- | nean, this is
20 all just sort of putting it together -- how nuch
21 irrigation -- what their irrigation right is, how much
22 they irrigate, how that can go. But with manure, it's
23 not quite that straightforward or that sinple. | mean
24 you take a pound of manure, a pound of nitrogen and
25 manure, and only about 50 percent of that is going to
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1 be available during the first year of the cropping

2 system and then the next year another 25 percent, and
3 then the next year another --

4 Where does sonme of that residual go?

5 You have to account for it in your nutrient bal ance --
6 | nmean, your nutrient budget for your soil.

7 Sone of it goes below the root zone, does it not?

8 It can.

9 Doesn't it automatically? |If the roots -- if the

10 roots don't --

11 Any - -

12 Just a moment. Let me finish ny question

13 If the crop doesn't take it up, it has no place to
14 go but down, does it?

15 MS. KRI STENSEN. (bjection. Calls for

16 specul ation. Inconpl ete hypotheti cal .

17 So nitrogen -- nitrate, nitrogen, okay?

18 Al right.

19 It's negatively charged nolecule, so it's going to go
20 - or positively charged. But whatever it is, it's not
21 going to stick to the soil particle. It's going to go
22 with the water. So if it's not used in that cropping
23 root zone, you bet it can escape and it can go down.
24 It has nowhere else to go but go down once it's in the
25 soil colum and it's not taken up by the crop, correct?
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1 A |"'mnot disagreeing with that. Al I'msaying -- am|
2 allowed to finish this?
3 Q You answered my question
4 So does that nean no, I'mnot allowed to finish this?
5 MS. KRI STENSEN:  You can al ways answer. You
6 can go ahead.
7 Q |f you want to continue --
8 A Al I --
9 Q - but you' ve answered ny question
10 A -all | want to say isit's little bit shortsighted to
11 just look at manure, frommy point of view, because |
12 think about a bag of fertilizer, and that is formulated
13 to be delivered right nowthis year. And if it's not
14 used, there's another source.
15 Q  Okay.
16 A Thank you.
17 (Exhibit Nos. 34 & 35 narked for identification.)
18 Q Ms. Prest, you have in front of you Exhibit 35, which
19 is an email fromyou to nultiple people at the
20 Department of Agriculture.
21 A Yes.
22 Q And some of the Dol sens, Washington Dairy Federation?
23 A This is the meeting | was tal king about earlier.
24 Q Ckay. And that neeting took place when?
25 A Sept ember 17th, 2013.
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1 Q And you nentioned that -- earlier you nentioned Bob
2 Dol sen and Jeff Boivin were present?
3 A Yes.
4 Were any of the Dairy Federation representatives
5 present ?
6 A No. Jay Gordon, Dan Wod.
7 Q Dan Wod. You didn't mention himearlier, did you?
8 A No, | did not.
9 Q |s there a reason you didn't nmention his presence
10 earlier?
11 A | just didn't renenber it.
12 Q So you --
13 A And Ted Maxwel | is my boss, ny direct supervisor.
14 Q And who is Jeff B.? Oh, Jeff Boivin.
15 A Jeff Boi vin.
16 Q Bill Dol sen, was he present?
17 A Bill Dol sen, he was. Steve CGeorge was not there,
18 don't think.
19 Q And what did M. Wod have to say about the
20 litigation -- the citizen litigation, if anything?
21 A You know, | don't remenber that.
22 Q Was it mentioned?
23 A It may have been, Charlie, but ny whole thing was to
24 get this group of people together, and | didn't -- |
25 mean, | didn't sit hovering around Doctor -- | mean,
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1 Director Hover.
2 |'mjust asking if you recall whether it was nentioned
3 at all.
4 | don't remenber.
5 Don't you think that would be a natural part of the
6 di scussi on?
7 |"msure it was, but | don't know that | was there. |
8 wasn't with themevery mnute of the way.
9 So inpacts fromthe EPA consent decree were di scussed
10 both with M. DeRuyter and M. Dol sen, correct?
11 It was on the agenda, is what it |ooks |ike to me.
12 Do you know if that agenda came to fruition?
13 VW didn't sit down and have a formal discussion. So as
14 | was explaining earlier, there were different
15 vehicles. People were piled in. | have been worKking
16 around these people for a long time. | was just trying
17 to get my boss to be able to -- ny bosses to be able to
18 get to know other people.
19 Did M. Wod or anyone fromthe Dairy Federation help
20 set the agenda for this meeting?
21 No, this was m ne.
22 Di d you have any discussions with M. Boivin prior to
23 this meeting?
24 No, | did not.
25 About the neeting?
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1 A | did not.
2 Q Wth M. Gordon?
3 A Possi bl y.
4 Q Possibly. Do you keep a |og of phone conversations --
5 A | do not.
6 Q - with outside people, people outside the agency?
7 A | do not.
8 Q Let's take a look at Exhibit 34. This is an
9 I nspection --
10 M5. KRISTENSEN. | don't have a copy.
11 MR TEBBUTT. Sorry. That's because | have
12 themal |l here.
13 Q - an inspection of the Henry Bosna Dairy.
14 A Yes.
15 Q Vll, it has multiple nanes: H&S, Liberty Dairy, Hank
16 Bosma, right?
17 A That's right.
18 You have different ID numbers for these facilities?
19 A Doesn't |ook to. Looks to me |ike these were the
20 attenpt at -- so this is probably 9199, 9612.
21 Q So one for Liberty, one for H&S?
22 A Ri ght. Because the parlors are what is [abeled by the
23 ag ID
24 Q And that's for the mlk production purposes?
25 A Yes.
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Not environnental conpliance issues?

That's right. If this facility were to have a CAFO
permt, because they have contiguous borders and they
share common storage and that they share comon | and,
they woul d be considered one facility. So we do the
same thing with mxed results.

So this is a routine inspection. How |long were you
there that day?

| have no idea. But |'d been working for them about

10 one nonth and six days.

11 On this --

12 No question is pending. Just a second.

13 | was going to help you figure out how nuch tine |

14 spent there if you have the |ast page.

15 That's all we have.

16 | notice in section Il -- starting in section Il
17 line 7 and continuing into section IIl, there are a

18 nunber of -- a nunmber of numbers bl acked out.

19 Yes.

20 Di d you black those out?

21 | don"t know if | blacked these ones out, but they

22 woul d have been redacted per -- at the time that -- not
23 during this inspection, no, | did not.

24 You put the actual nunbers in there?

25 Yes.
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1 Q Wien were these redacted?

2 A Probably froma public disclosure request.

3 Q Do you have any idea when?

4 A No. | don't knowif it was --

5 Q In 2004 this information was not redacted fromthese

6 forms, correct?

7 A No. They woul dn't have been redacted until -- as it

8 sitsinits native format in the actual inspection

9 report, they're not redacted in the official record.
10 But when this information is requested during a public
11 disclosure request, we're required to put in ranges.
12 Q And when were you required to put those ranges?

13 A |'d have to | ook when that passed.

14 Q It was after you started as inspector, correct?

15 A Ch, yes.

16 (Exhibit No. 36 marked for identification.)

17 Q  Wiile we're on the topic -- | should have fol | owed up
18 with this earlier -- Exhibit 36 is an email fromGR to
19 you. That's -- is that George DeRuyter Dairy, is your
20 under st andi ng?

21 A Yes, it is.

22 Q And came from Dan DeRuyter?

23 A Yes.

24 Q Andit's an email fromyou to Bill Dol sen, Dan

25 DeRuyter, cc'd to nunerous other people, including the
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1 Washington State Dairy Federation; do you see that?
2 Yes, | do.
3 Does reading this email refresh your recollection of
4 what was discussed at both the Cow Pal ace Dairy and
5 CGeorge DeRuyter Dairy with your director and others
6 t here?
7 | don't think | have anything other to add other than
8 what |'ve told you
9 What about the pressure in the dairy industry and
10 agriculture in Washington are under?
11 | think they are under a |ot of pressure.
12 What kind of pressure?
13 | think that have a | ot of pressure fromregulatory
14 interests. | think they have a I ot of pressure from
15 environmental interests. | think they have a | ot of
16 pressure fromeconomc interests.
17 Do you think any of that pressure is |egitinmate?
18 | think that there is a good reason to take a | ook at
19 them but | think that some of the pressures are not
20 willing to recognize the inprovenments that they've
21 made.
22 But there's still a problemthere. You recognize that
23 there's a problemthere; is that correct?
24 M5. KRI STENSEN.  Cbj ection. Vague.
25 | don't --
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Q You don't think there's a problemwth the dairy
I ndustry?
A | think that the dairy industry has gone a long way to
make a lot of inprovenments.
Do you think there was ever a problenf
MS. KRI STENSEN. (bjection. Vague.
A Inny --

| " mjust |ooking for your honest answer.

© O N o o A w N
O

| know. In nmy honest opinion, | will tell you back in

10 the early '90s | thought there was a horrendous

11 probl em

12 Q \What about in the 2000s?

13 A | think they've made a | ot of inprovenents.

14 Q \What are the inprovements that you' ve seen nade?

15 A | think they do a nuch better job with their agronomc
16 applications. | think they do a much better job with
17 their nutrient balance. | think that 90 percent of the
18 dairies are neeting conpliance and better.

19 Q  What's conpliance?

20 A They don't have discharges. They're making --

21 Q Di scharges to what? To surface water?

22 A Waters out of the state. Yes, we're still having that
23 connection -- that problem making the connection

24 bet ween surface water and -- excuse nme, about what's

25 going on in the surface and what's going on in the
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ground water. There's 80 feet, for the nost part, to
t he shal | ow ground wat er

Q And ground water is waters in the state of Washington
too, correct?

Yes, they are.

So do you have a concern that the dairies are causing

contam nation of those ground waters?

© o N o o A~ W N P
>

A | have a concern with sone dairies.
Q Not all? Not all the dairies in Eastern WAshington?
10 A No.
11 Q \Wat about [agoons? Are you concerned that the [agoons
12 have a hydrol ogi c connection to the ground water?
13 MS. KRI STENSEN. (bjection. Lack of
14 foundati on.
15 A | amnot an engineer but | think that most of those
16 | agoons have been built to NRCS practice standards, and
17 | think that the likelihood of them having a hydrol ogic
18 connection is limted.
19 Q So are you saying that you think the |agoons are
20 | nper neabl e?
21 MS. KRI STENSEN. (bjection. Calls for
22 specul ation --
23 A No. |'mnot saying --
24 MS. KRISTENSEN. Hold on, please. This is an
25 i nportant |ine of questioning, and | need to be sure
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1 that -- we're speaking over each other, and | need to
2 be able to make an objection for the record after
3 Charlie asks one of these types of questions, and then
4 go ahead and answer. | don't want to prevent you from
5 answering, but | just need the opportunity to nake that
6 obj ection for the record.
7 So ny objection is lack of foundation, calls for
8 specul ati on.
9 Go ahead and answer.

10 | don't have a professional enough background to be

11 able to nmake that assessment. But | think even |agoons
12 that have been -- just in sort of taking a | ook at

13 t hings, even |agoons that have geotech-style Iiners,

14 any kind of liners, so whatever you're |agooning up,

15 whether it's manure or whether it's sewage, |'m not

16 sure any of themare inpermeable.

17 But |agoons built into the earth are clearly not

18 | nperneabl e, are they?

19 MS. KRI STENSEN. (bjection. Calls for

20 specul ation. Lack of foundation.

21 | can't answer that question.

22 You spent how much years at the Prosser Research

23 Station | ooking at manure management issues at dairies,
24 correct?

25 Not of lagoons. ['man agronom st, so cropping.
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1 Q Did you see after -- there were -- you probably are
2 famliar with a nunber of [awsuits that were brought
3 agai nst a number of dairies, including these very same
4 four dairies in the late 1990s and the early 2000s?
5 A | have a little bit of famliarity of that, but nostly
6 it was going to one CAFO permt neeting in Ellensburg
7 and listening to everybody yell and scream and
8 t hinking, you know, this is all very interesting, but
9 not where | want to spend ny tine.
10 Q That meeting was about what? That was back during the
11 Cl ean Water Act cases?
12 A Yeah. \Well, | don't know. | think it was Ecol ogy
13 bringing the first permt, the one that was maybe the
14 end of the '90s.
15 Q The '96 permt?
16 A Could be.
17 Q That was then superseded by the 2006 permt?
18 A Yes.
19 Q VWi ch now we're eight years later into the next permt
20 cycl e?
21 A They're getting on it.
22 Q You refer again in Exhibit 36 to the regulatory
23 framework you guys are operating under. Wat
24 regul atory framework do you think that is?
25 A That the dairies are operating under?
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1 Q Yes.

2 A | think that they have pressures from Departnment of

3 Agriculture to conply with dairy nutrient managenent

4 program | think they have Department of Ecol ogy

5 pressures. They have Departnment of Health. There's a
6 | ot .

7 Q Do you consider yourself a representative of the dairy
8 I ndustry?

9 A No.

10 Isn't that part of Department of Agriculture's mssion
11 to --

12 A Yes.

13 Q - let me finish ny question, please.

14 A Sorry.

15 Q - to nove along and support agriculture in the state
16 of Wshi ngt on?

17 A | work for a water quality program That's our primary
18 goal. Qur second --

19 Q  Wat's your mssion?
20 A - our second goal -- mssion -- so our mssion, water
21 quality.

22 Q | s Departnment of Agriculture?

23 A That's part of it.

24 Q  What's your mssion in the water quality division?

25 A To protect water.
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1 Q Do you have a stated m ssion?
2 A "' mnot sure | understand.
3 Q Do you have a witten mssion?
4 A Yes.
5 Q And that is available sonewhere on your website or
6 something to that effect?
7 A Sure. You bet.
8 Al right.
9 (Exhibit No. 37 marked for identification.)
10 Q Ms. Prest, |'mhanding you a six-page document, Exhibit
11 37. First page is a letter from Steve Bosnma to you
12 about a recent trip. Do you see that?
13 A | do.
14 And that recent trip was -- if you look at the fifth
15 page of that document, CARE 8563, does that refer to
16 your recent trip on April 8, 20057
17 A No. | don't think so. [|'massumng it was vacation
18 Oh, okay. So it's not referring to an inspection
19 report or something like that -- an inspection?
20 A He'd be pretty friendly. |'mpretty sure it was a
21 vacat i on.
22 Q So you nust have had a chat wth M. Bosma, Steve
23 Bosma, shortly before receiving this letter?
24 A That woul d be my guess.
25 VWere you following up on a request for information? Go
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1 ahead and | ook at the whole document, if you want.
2 A Thank you. That would be what | think is happening, is
3 that he's follow ng up on ny follow up
4 Q You had asked for records that he didn't provide,
5 correct?
6 A Correct.
7 So he's followng up months [ater with that
8 i nformation?
9 A Vell, it looks to nme like on April 8th | requested
10 specific records. And | asked for it to be in ny
11 office by May 15th. And it looks like | did not follow
12 up until June 15th and he followed up on July 14.
13 Q Let's take a look at the third page of the docunent.
14 Vell, let's first look at the second page of the
15 docunent, which is 8560. It says sanple ID for pounds
16 of nitrogen per 1,000 gallons?
17 A Yes.
18 Q Those poundages were, what, 11.8, 11.6, 11.9, correct?
19 A O total nitrogen. So that's not nitrate.
20 Q  Total nitrogen. M apol ogies.
21 A No worries.
22 Q The third page has listings of NO3 and at one foot both
23 in mlligrans per Kkilogram which is the sane as parts
24 per mllion, correct --
25 A That's right.
E!! Page 75

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Virginia Prest 02/25/2014
1 Q - and pounds per acre?
2 A Yes.
3 Wth your concern at 30 parts per mllion, the first 12
4 entries on that page all have levels higher than 30
5 parts per mllion, correct?
6 A Correct.
7 And sone -- and in one case, seven times higher than
8 that nunber, correct?
9 A Yes.
10 Q Than your |evel of concern?
11 A Yes.
12 Q Did you followup with any letter expressing, then, the
13 concerns about the high nitrogen |evels?
14 A | don't see it there in these docunents.
15 (Exhibit No. 38 marked for identification.)
16 Q Anot her inspection of the Bosnma and Liberty Dairies,
17 correct, by you?
18 A Yes, sir.
19 And the second page, this one indicates that you were
20 there for an hour and 15 mnutes, correct?
21 A Ckay. Yes.
22 This inspection report indicates that approxinately
23 40 -- the lagoons were approximtely 45 percent full,
24 correct?
25 A Correct.
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1 Q Do you consider that to be fair -- I'msorry, do you
2 consider that to be proper capacity nanagenent?
3 A | wasn't truly worried about that. They still had
4 triticale crops that they could put their storage on.
5 Q And you nmade a recommendation on the second page.
6 A |"msorry?
7 Q On the second page of the report.
8 A |"'mjust recording. It says currently --
9 Q On the botton?
10 A Yes.
11 Q "Recommend continued renewal of solids and liquid to
12 | and application to ensure adequate storage capacity."
13 A But it also says down at the bottomthat they're
14 currently...
15 Q  Ckay.
16 MS. KRI STENSEN: Can you read that |ast part
17 of that, because mne is cut off.
18 A “Currently punping to land application.” But |'m
19 filling in the bottomof the..
20 Q It's your handwriting, correct?
21 A Yes.
22 So you recognize what it is supposed to say?
23 Wio are you famliar with fromthe Bosna Dairies?
24 A | have net Henry, Jr., once, maybe twice. And | -- the
25 times that |'ve been there, Steve is the one who has
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1 taken ne around the dairy.

2 Q Have you net Henry, Sr.?

3 A No.

4 Q Never ?

5 A Not that | renenber anyway.

6 Q Do you recall getting a phone call fromone of the

7 Bosmas sonetine in the spring or summer of 20137

8 A | need nore information about that.

9 It was particularly about a warning letter. Does that
10 refresh your recollection?

11 A No. Sorry.

12 Handi ng you what's been narked as Exhibit 26. Does

13 Exhi bit 26 refresh your recollection about a phone cal
14 fromone of the Bosnas?

15 A Honest |y, no.

16 M. MCarty testified earlier today that you received a
17 phone call from | believe it was, Steve Bosma in

18 response to this letter. Does that refresh your

19 recol | ection?
20 A Honestly, Charlie, no.
21 And that's -- as a result of that phone call, you
22 changed this letter to read something else.
23 A Ckay.
24 Doesn't refresh your recollection at all?
25 A No. Is this the record?
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1 Q That's the letter that M. MCarty testified caused one
2 of the Bosmas to call you
3 A And the change?
4 There was sonme change in the letter after that. None
5 of that refreshes your recollection fromsix months ago
6 or so?
7 A Not from Bosmas, no.
8 Moving to the DeRuyter Dairies.
9 MS. KRI STENSEN.  Sane obj ection on
10 confidentiality.
11 (Exhibit No. 39 marked for identification.)
12 Q March 29, 2005, you inspected the D & A Dairy, correct?
13 A Yes, sir.
14 Did you know that this used to be also called the S& S
15 Dairy before Dan DeRuyter took it over?
16 A | did.
17 Q How di d you know that?
18 A It was in the files.
19 Q Had you ever met M. Steve DeRuyter?
20 A Yes, he's down in Pasco now.
21 Q Did you ever inspect his facility down there?
22 A In Pasco? Yes.
23 Q And this indicates at the very -- in section |
24 question 3, "Is the farmcovered by an NPDES permt?"
25 Answer was yes, correct?
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1 A Correct.
2 And that both this facility at the very bottomof the
3 page and the George DeRuyter Dairy are under the same
4 managenent ?
5 A Correct.
6 And they shared manure nanagenent systems?
7 A They don't have contiguous borders. They do share sone
8 | and and they do share some facilities. So we still
9 mai ntain themas two separate. [It's just a nere
10 technicality, but it's that sort of shared border of
11 | and.
12 Q And then in your conments in section VI you talk about
13 devel opment of consistent soil sanpling program timng
14 and | ab selection.
15 A Yes.
16 Did you have concern that their soil sanpling program
17 was i nadequate?
18 A Mist have.
19 Q And it said "watch P |evel s"?
20 A Ckay.
21 Q |s that correct? Do you agree with that?
22 A |"mtrying to find the "watch P levels."
23 Q In that same area, section VI.
24 A Ch, there it is, yes.
25 Q And then again on the last page, the last star is
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1 "Devel op consistent soil sanpling program timng --
2 after crop renoved and prior to nutrient input,
3 parent heses, manure" --
4 A -- "or commercial fertilizer."
5 You asked themto devel op a consistent program
6 correct?
7 A Correct.
8 Q Do you know if they ever did?
9 A | can't tell fromthis inspection report.
10 Q From your recollection, you don't remenber whet her
11 t hey' ve done good recordkeepi ng?
12 A No, | can't tell you that.
13 (Exhibit No. 40 marked for identification.)
14 Q Exhibit 40 was a letter indicating that you woul d be
15 inspecting the facility in a couple weeks.
16 A Correct.
17 s it Department of Agriculture's policy to give
18 advance notice before inspecting facilities?
19 A Only for routine inspections.
20 Q But for all routine inspections?
21 A Yes.
22 Q And how nuch notice do you give?
23 A | think it varies. Sonetimes, you know, | like to give
24 two weeks' notice so they can get all their paperwork
25 together. But | think it varies across inspectors.
=== Central Court Reporting 800. 442. 3376 rage 81


http://www.centralcourtreporting.com

CARE vs.

Cow Pal ace Virginia Prest 02/25/2014

1 Q And you're remnding themabout what information to
2 have available, correct?
3 A Yes, sir.
4 (Exhibit No. 41 marked for identification.)
5 MS. KRI STENSEN. Sane objection on
6 confidentiality.
7 Q Exhibit 41 is the inspection report that you informed
8 the DeRuyters you woul d be having in Exhibit 40,
9 correct?
10 A Yes. And also 39.
11 Q 39 is the inspection of D& A Dairy --
12 A Thank you.
13 Q - and 41 is the George DeRuyter Dairy, correct?
14 A Yes.
15 Q Hard to distinguish because it's the sane person you
16 deal with, Dan DeRuyter, correct?
17 A Right.
18 Line -- section Il, line 7, acreage plan was devel oped
19 for 570 acres. Current total acreage, 503 acres,
20 correct?
21 A Correct. But on this one, sane producer. The plan was
22 devel oped for 96 and he had 376 acres.
23 Q How di d you distingui sh whose was whose, whose |and was
24 whose?
25 A | didn't worry about that.
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1 Q How di d you determ ne what |and was avail abl e?
2 A What the producer told ne. Sanme producer.
3 O course. How do you verify that that information is
4 correct?
5 A The | and?
6 Q Yes.
7 A Vell, | didn't verify it.
8 Q And in the conments you said, "Wrk to inprove
9 col lection of application records," anong other things,
10 correct?
11 A Yes.
12 Q And it says, "Watch soil test end levels"?
13 A Is this on the |ast page?
14 Q Al'so in section VI, Nutrient Application
15 A So | am seeing "good soil test values for N"
16 Q Wiere do you see those?
17 A The first -- so section VI, second line -- the coments
18 second line, starting with "good soil test values for
19 N. Wrk to inprove calculation of agronomc" -- or
20 collation -- looks like "collation of agronomc
21 records.”
22 Q Application records?
23 A Yes. Excuse ne. Application records. "Soil and
24 manure" -- mssing word -- "test recently taken. Dan
25 to send copies.”
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1 Q Right. Then it says, "Wtch" --
2 A "Watch soil test P levels."”
3 That's P. Just wanted to check
4 (Exhibit No. 42 marked for identification.)
5 Q Ms. Prest, do you see Exhibit 42, session notes froma
6 Conservation Partners Lagoon neeting? Do you recal
7 that meeting?
8 A Vaguel y.
9 Q Did you present at that meeting?
10 A | possibly could have on a -- yes. That's correct.
11 Q You did present?
12 A (Wtness nodded head affirmatively.)
13 Q  And what did you present about?
14 A | tal ked about -- so NRCS was this technical assessnent
15 tool that they thought would help sort of get at in
16 eval uating lagoons. And WSCA took a small grant and we
17 used the tool on the lagoons in the Puget Sound. And
18 it really -- | mean, it really cane out nore of a
19 qual i tative assessment than a quantitative assessnent.
20 | mean, we couldn't -- using this tool, we couldn't
21 determ ne whether the |agoons were -- well, what the
22 tool ended up being is really to talk about if they
23 were maintaining the lagoon, if they were doing the
24 proper operation and maintenance. And | think that
25 they had the idea of using this tool to determne if it
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1 was | eaking or not.

2 Q \Wat was the tool? Was it a physical tool or --

3 A No. MNo. It's an NRCS -- it's a --

4 Q A narrative tool ?

5 A Kind of a checklist. You go through and you fill it

6 out. You walk up the bank and it's this much sl ope.

7 You wal k the width of the dike, and it's this wide.

8 You figure out the tools and then you talk about how

9 full it is; you talk about how many solids are in

10 there; you take a ook at if it's connected to nore

11 t han one |agoon; what that part of the structure | ooks
12 | i ke; whether they're doing good operation and

13 mai nt enance; about the slope, where it can back down

14 the agitator, those kinds of things.

15 Q It was all purely a narrative too

16 A Pretty nuch

17 Q - a checklist.

18 A So what | presented was |'d taken this tool up to a

19 very snmall dairy in Watcom County that the

20 conservation district did not care for their [agoon, so
21 | took it up there to use on their lagoon. And that's
22 what this is about.

23 Q VWhat was your assessment of the tool?

24 A That | wasn't an engineer and | couldn't tell. | could
25 tell whether there was adequate -- | nean, whether they
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1 were maintaining it in terns of taking out the solids
2 or maintaining the dikes, those kind of conditions.

3 So every -- was everything that came out of this
4 di scussi on based around the tool?
5 Yes.
6 So the itenms we need to work on on the last -- the
7 bottom of the third page of Exhibit 42 running through
8 the end are all based on the tool, all these
9 recommendat i ons?
10 Right. But now, you know, I'mnot presenting on all of
11 this, you understand that.
12 But ny question was whether --
13 This is ny smaller part --
14 Hang on a second. The assessnment tool was the topic of
15 this entire neeting?
16 Exactly.
17 So the recommendations -- nmy question is: Are the
18 reconmendations that came out of this, the itens we
19 need to work on, all based on that tool, of trying to
20 i nprove that tool, or was it nmore general about |agoon
21 seepage and probl ens general [ y?
22 So are you talking about these bottomright here, this
23 bottom paragraph, Items W Have Agreed Wth?
24 Starts on 26492 at the very bottom --
25 These reconmendati ons.
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1 Q - and running for the next two and a half pages.
2 A Thank you.
3 So could you ask that question again?
4 (Question read as foll ows:)
5 "QUESTION. M question is: Are the
6 recomendations that came out of this, the itens we
7 need to work on, all based on that tool, of trying to
8 I nprove that tool, or was it nore general about |agoon
9 seepage and probl ems general | y?"
10 A So nmost of this meeting was around the tool, and this
11 was at the very beginning. This was at the very
12 begi nning of the draft of the tool. And so ny
13 recommendation is this was all based on the tool.
14 Q Looking at the very |ast page of Exhibit 42, the third
15 item "Develop action plan tenplates for high and
16 mediumrisk facilities," to be done by Novenber 2011
17 Was that ever done?
18 A By?
19 Q Was it ever done?
20 A | think you woul d probably have to ask NRCS that.
21 Q The reason | ask is that at the top, it says
22 "M estones and Tinelines," and your name, Gnny --
23 that would be you, correct?
24 A Yes.
25 Q - are responsible -- anmong others are responsible to
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conplete that.

Gnny is the lead inspector. Nora is the community
program manager, Sally and Larry are both engineers at
NRCS.

So you were part of the teamthat was assigned to
conpl ete these tasks, right?

That's right.

My question is: Did you complete the third task by
Decenber 2011?

10 A Task No. 3, the outreach plan, devel oping and

11 i dentifying --

12 Q "Devel op action plan tenplates for high and nediumrisk
13 facilities." D d you ever do that?

14 A No.

15 Did you ever do the fifth one, "Sanple testing of

16 assessnment tool with 50 |agoons"?

17 A Yes.

18 And what report do you have that shows the results of
19 t hat ?

20 A Actually, we gave all of the results plus the snall

21 dat abase to NRCS. That was part of our agreement, that
22 we woul d collect the information, we put it into a

23 smal | database, and we delivered that to NRCS.

24 Q Do any of these 50 |agoons include |agoons in the | ower
25 Yaki ma Val | ey?
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1 A No. They're all in the Puget Sound. And it just m ght
2 be worth noting --
3 Q Wll, there's no question pending, so let me ask a
4 question.
5 Does Departnent of Ag still have the results of
6 that assessnment tool of the sanpling of the 50 | agoons?
7 A | believe we do.
8 When did you first have contact with Jay Gordon from
9 the Washington State Dairy Federation?
10 A Ch, boy. That woul d be way back.
11 In your days at Prosser?
12 A |"msure | net himwhen | was there at some point or
13 anot her .
14 Q How often do you talk to M. Gordon now?
15 A Probably once or twi ce a nonth
16 And have you tal ked to himabout the CAFO permt that
17 Washi ngt on Departnent of Ecology is working on?
18 A Certainly.
19 What's the substance of the conversation?
20 A Wien is it going to come out? Wat do we think is
21 going to be init? He's seen drafts; |'ve seen drafts.
22 Q He's seen drafts? He's told you that?
23 A Yes.
24 You' ve seen drafts. So have you made conments to
25 M. Gordon about what's in it?
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1 A Only the piece around ground water -- not ground water,
2 excuse me. Soil test. The soil test.
3 Q Wat have you two discussed about the soil nonitoring?
4 A Just the soil test level.
5 Q  Wat have you discussed about it, specifically?
6 A That they're probably going to have to do nore than
7 they' re doing.
8 So have you seen the draft permt?
9 Q This is ny deposition, okay? | ask the questions,
10 pl ease.
11 A Okay.
12 VWhat is recommended soil monitoring level in the draft
13 permt?
14 A The draft that | saw was 15 parts per mllion.
15 Q  Wien did you see that draft?
16 A It was probably a year ago.
17 Q Have you seen any nore recent than that?
18 A | have not.
19 Q Do you agree or disagree with the 15-part-per-mllion
20 level in the draft permt?
21 A | don't knowif | -- I don't have an opinion about that
22 yet.
23 Q Have you expressed that opinion to M. CGordon about
24 what your --
25 A That | don't have an opinion?
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1 Q  \Wether you have -- let me rephrase it.

2 Have you expressed any opinion to M. Gordon about

3 the levels in the draft permt and whether they're

4 reasonabl e or not?

5 A That woul d not be ny place.

6 Q That's not what | asked.

7 A | understand that.

8 Q |'masking if you did that.

9 A If | have, | don't recall. | nean, not specifically to
10 tal k about -- we've tal ked probably -- probably have
11 talked that the 15 parts per mllion -- but whether
12 that's reasonable or not, that's not part of our
13 di scussi on.

14 Q Did M. Gordon say whether it was reasonable or not?
15 A | don't remenber.

16 Q Did he [ obby you to try to raise the nunber?

17 A | can't do anything about it.

18 Q That's not ny question. Did he |obby you to try to
19 rai se the number?

20 A No. M. Cordon did not |obby ne to try to raise the
21 nunber

22 Q Did M. Wod | obby you to try to raise the nunber?
23 A Absol utely not.

24 Anyone in the industry try to | obby you to raise the
25 nunber ?
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1 A No.
2 Are you aware of any conversations between soneone in
3 the industry and your boss, Bud Hover, about whether to
4 raise the levels in the draft permt?
5 A No.
6 Di d you have any discussions with M. Gordon about
7 whet her ground water nonitoring was required in the
8 draft permt?
9 A | don't believe so.
10 Was there ground water nonitoring required in the draft
11 permt?
12 A | don't remember that.
13 Q This is the work you do, correct?
14 A | understand that.
15 Q You don't renenber whether that was in the draft permt
16 or not?
17 A | don't remenber whether that was in the draft permt.
18 | was still sort of reeling fromthe 15 parts per
19 mllion on the soil test.
20 Q You woul dn't have been reeling if there has been ground
21 wat er monitoring required?
22 A No. | would expect that.
23 You woul d expect that -- you think that's the proper
24 thing to do?
25 A No, | don't.
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1 Q Have you exchanged any witten communication with
2 M. Gordon about the terms of the permt?
3 A No.
4 Have you exchanged any witten conmmunication with
5 anyone else in any of your sister agencies about the
6 terms of the permt?
7 A John Jenni ngs.
8 Q How many correspondences have you had with hi m about
9 the permt?
10 A CGosh, I'mnot sure, but not very many.
11 Q More than five?
12 A Can we put atinme frane on it? You nmean ever?
13 Q No. Since you saw the draft permt a year ago.
14 A Probabl y.
15 Q More than five?
16 A Probabl y.
17 Q And do you copy ot her people wthin your agency on
18 t hose communi cations?
19 A No.
20 Q Just be to John Jennings?
21 A John Jenni ngs.
22 Q Not Tom Tebb?
23 A No.
24 Q Not Bud Hover?
25 A No.
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1 Q Have you had any conversations with anyone within the
2 Departnent of Health about the proposed permt [imts,
3 the draft permt limts?
4 A No, | have not.
5 Q How about any other agencies?
6 A | don't think so.
7 Q How about wi th NRCS?
8 A No.
9 Q How about with WSU? Any professors or people who m ght
10 be providing scientific input?
11 A | don't think so, Charlie.
12 So, | nmean, this --
13 Q  There's no question pending.
14 Have you had any conversations with the Northwest
15 Dairy Association representatives about the permt
16 terms?
17 A Who are they?
18 Q Dari gol d?
19 A No, | have not.
20 Q Have you had any conversations with any of the
21 producers about the terms of the proposed permt?
22 A No, | have not.
23 Have you received any comunications fromany producers
24 about the terms of the permt?
25 A No, | have not.
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1 Q No phone calls?
2 A (Wtness shook head negatively.)
3 Q No email s?
4 A (Wtness shook head negatively.)
5 Q No |etters?
6 A No.
7 Q No, no, no? |s that correct?
8 A No, no, no. That's correct.
9 Q We need verbal answers. Thanks.
10 Do you know Bob Naerebout ?
11 A |'ve heard the nane. |s he -- | don't know the nan.
12 Q Do you know what he does?
13 A | want to say he's simlar to Jay in another state.
14 Q | daho. | daho Dairymen's Association. Executive
15 director.
16 A Ckay.
17 Q Ever had any conversations with hinf
18 A Not that | know of.
19 Q Have you ever had any conversations with Lori Terry
20 G egory?
21 A Ch, | believe she was involved in a court case, the
22 CAFO perm t.
23 Q Right. Have you had any conversations with her?
24 A Only in that case.
25 How about Patrick Ryan?
E!! Page 95

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE vs.

Cow Pal ace Virginia Prest 02/25/2014

1 A | have talked to Patrick Ryan. It's been quite sone
2 time when he was -- when Henry Cords was still the
3 owner of his dairy. Patrick is his |awer.
4 Q From Stoel Rives out of Portland? Pat Ryan?
5 A | don't know where he's from
6 Q Did M. Ryan call you?
7 A Yes.
8 Q About what ?
9 A About Henry's facility.
10 Q What about it?
11 A | think you probably need to talk to M. Ryan about
12 t hat .
13 Q | m asking you what your conversation was with
14 M. Ryan.
15 A | don't renmenber what it was about.
16 How | ong ago?
17 A | believe that Henry had a discharge in 2006 or 2007,
18 so it would have been around that enforcenment action.
19 Q Do you recall meeting Marcy Ogden?
20 A Yes, | do.
21 Q Did you go to her house?
22 A | did.
23 Q On how many occasi ons?
24 A | stopped at her house in Sunnyside several tines. |
25 did stop and see her where she was working in
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1 El | ensburg sone tine ago.
2 Q How | ong ago did you stop and see her in Ellensburg?
3 A Right after the agency started tal king about ground
4 water and ground water protection.
5 0 Wen was that?
6 A 2008, maybe, 2009.
7 Wien you say "the agency," are you referring to the
8 Department of Agriculture?
9 A Department of Agriculture, Departnent of Ecol ogy.
10 Q Because you said "the agency."
11 A Agenci es.
12 Q  Agencies. Pardon me.
13 A Sorry.
14 Q And you went to Ms. Qgden's house at one point?
15 A Yes.
16 Q And di scussed with her what?
17 A She had nmade a conplaint about a field that was behind
18 her house and her well had high levels of nitrate, and
19 so in those days, we weren't just follow ng dairies, we
20 were doing all livestock operations. So | went to
21 respond to the conplaint.
22 Q And what did you do in response to the conplaint?
23 A Took her information, took a | ook at her well.
24 Q Did you take tests, sanples of her well?
25 A No.
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1 Q Did you see sanple reports of her water?
2 A She had sanple reports fromHeritage University, but |
3 don't know if | actually saw a test, but it seems to ne
4 that | did.
5 Q Did you tell her that her water was safe to drink?
6 A | did not tell her that.
7 Did she offer you a glass of water to drink and you
8 said the water is fine to drink?
9 A | did not tell her that.
10 Q She offered you a glass of water to drink, didn't she?
11 A | don't remenber that.
12 Q Do you renenber that you refused to drink it?
13 A No, | don't, Charlie.
14 (Exhibit No. 43 marked for identification.)
15 Q Ms. Prest, you may recall we had a conversation about
16 these docunents in front of the Pollution Contro
17 Hearings Board.
18 A | remenber that.
19 Q You do?
20 A | do.
21 Q You renenber that?
22 A | remenber that. That's the only question you asked
23 ne.
24 Q |'mglad you renenber that. And you were -- you had
25 i nspected the Ev and Hank Haak facility on August 17,
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1 2005, correct?
2 A That's -- yes.
3 And, in fact, it wasn't any routine inspection. That
4 was a conpl aint-driven inspection, right?
5 A Correct.
6 And in the third paragraph of your letter, "On
7 \WWednesday, August 17th, | conducted a routine
8 I nspection” is incorrect, isn't it?
9 A It appears to be.
10 Later in that paragraph you say, "Periodically
11 extensive cleaning of |agoons to remove solids is
12 critical to maintain |agoon volunes for w nter storage.
13 While the practice is unsightly and creates unpl easant
14 odors, it is an acceptable practice."”
15 The practice in this case involved the renoval of
16 a trenendous quantity of |agoon solids froma |agoon
17 that was spread over nany acres of a field in the Haak
18 Dairy, correct?
19 A Yes.
20 MS. KRI STENSEN: Objection. Relevance. This
21 case is dismssed. It's prejudiced. No reference to
22 the Haaks in this case. | just object to relevance.
23 MR. TEBBUTT:. Relevancy is reserved for
24 trial.
25 Q Is it still your position that what M. Haak did in
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2005 in terms of laying out those acres of manure was
an acceptable practice?

A No.

\Wat changed your position?

Probably two years' worth of followups on this
facility.

Q But at the time you said it was an acceptable practice,
correct?

A Yes.
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10 So if you had the opportunity to retract your testimony
11 fromthe PCHB sone eight years ago, you would retract
12 It now?

13 A | woul d have answered your question, yes, that's

14 correct, instead of, no, that's incorrect.

15 Q Let me just take a short break here and I'Il see if I'm
16 done.

17 (OFf the record.)

18

19 EXAM NATI ON

20 BY MS. KRI STENSEN

21 Q | have just a couple questions.

22 Ms. Prest, again, just for the record, |'m Deb

23 Kristensen, and | represent each of the dairy

24 def endants that have been naned in the |lawsuits that

25 you' ve been appearing here for today.
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1 |f you could turn to Exhibit 31, just one of the

2 documents M. Tebbutt asked you about.

3 A Cow Pal ace?

4 Correct. There's a couple of different dates, and |

5 just want to make sure | know what is the date that you

6 meant. Because on the first page, on the date of

7 i nspection, it says 1/5/06. On the second page the

8 date is 1/5/05, and then on the third page they have

9 1/5/06, 1/6/05 on your signature. | know there's just
10 transposition, but I'mtrying to figure out --

11 A No.

12 - woul d be in 2005 or 2006?

13 A | believe this would have been in 2006, and the reason
14 that | believe that is because when we had this form
15 and when | was over there, | would prefill out the top
16 parts, so that when | was on the dairy, | didn't have
17 to take tinme filling out a form It was trying to be a
18 little nore efficient with ny tinme and their tinme.

19 Q So you think the correct, then, date is that date of

20 I nspection on page 1, for instance, 1/5/06?

21 A Right. And my guess would be it's January of the new
22 year, and | was still -- got the old year in there.

23 Q That's all | have of that document.

24 MR TEBBUTT: That's it? You're done?

25 MS. KRISTENSEN. No. Wth that docunent.
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1 Q If we turn to Exhibit 42 in your pile, if you turn to
2 the | ast page there.
3 A (Wtness conplied.)
4 M. Tebbutt was asking you about various m | estones
5 |isted there on that |ast page and whether they were
6 ever done and who did them and you had a comrent of
7 saying something -- it mght be worth noting, and you
8 were cut off. So nmy question to you is: \Wat were you
9 going to note with respect to that?
10 A Vell, in the end of March, | nmoved fromthe dairy
11 nutrient management programover to animal health
12 program and | came back about ten nonths l[ater. And
13 so this tool, this assessment and this tool was done
14 over 12 nonths, was supposed to be done by Decenber
15 31st. | came back, you know, January 31st and sort of
16 put that together.
17 And so as far as what got done when, all | knowis
18 that the formlooked totally different than what it did
19 when | left at the end of April, so there was a change
20 inthe form But | know that there was 500 or so
21 | agoons that were assessed. So | started it and |
22 finished it. But | was gone for nost of it.
23 Q You were gone in the mddle part, then?
24 A The big -- you know, nine nonths of the project | was
25 gone.
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1 Q Turnto Exhibit 34, if you could. |'mnot sure if it

2 relates to this docunent, but ny notes are during the

3 discussion with M. Tebbutt, you nmade a conment that 40

4 percent of the nitrogen or nitrate --

5 A Ni trogen --

6 Q Nitrogen is going out of the Yakima Valley currently?

7 A That's the best | can figure.

8 Q Wat do you base that on?

9 A So in 2012, | sort of became aware of this sort

10 of -- the exports that were leaving the Yakima Vall ey,
11 and at that tine, we were able to sort of talk to the
12 producers and we figured it was about 25 percent. So
13 they' ve upped that, so that's what nmy assessment was.
14 | have a little bit better documentation for the 2012.
15 | don't know exactly who -- what specific producers are
16 going. | don't have nanes of producers, because a | ot
17 of producers didn't want their names, but they were

18 willing to provide the information.

19 Q So tell nme about that. How do you collect that

20 i nformation?

21 A Organics was taking a lot of that information, and we
22 did have some dairies that would tell us. But like al
23 the Organics, the people that were working with

24 Organics, which is a conpany that handl es conpost

25 specifically, he maintained their confidentiality. But
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1 there were several other producers that were willing to
2 give us their name and tell us how many pounds they
3 were exporting, because they are required to keep
4 records of that.

5 In that same information, you nade a note to

6 M. Tebbutt saying something about it was short-sighted
7 to just look at manure because of other potentia

8 sources. Do you recall that testinony?

9 Yes.

10 VWhat did you nean about it being shortsighted? What

11 did that mean?

12 So | think that history shows that there was a | ot of
13 commercial fertilizer that was also going into the

14 Yaki ma Valley. Commercial fertilizer is just

15 formul ated and designed so that it can be delivered

16 during that crop year. And so the other thingis, is
17 that, you know, if you' re not adjusting your fertilizer
18 practices based on what your crop yields are and what
19 your soil tests are, and if you're just doing it the
20 way you do it every year, | nean, that's the whole

21 shift we're trying to make regulatorily in the dairy
22 world, is to say stop. You've got to take your soi

23 test and you need -- the timng is so inportant, and
24 you need to do this before you're putting on manure.

25 You know, | think that this industry has come | ust
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1 a long, long way, and | think they're just at odds with
2 getting any recognition for that. So they don't tel
3 their story very well, and we certainly don't tell our
4 story very well. | nmean, 1'd |ike to think that
5 Department of Ag was a piece of trying to get agronomc
6 applications and records on their farms, but it's
7 really the producers that have to deci de whether
8 they' re going to inplement that policy on their farmor
9 that path. And | think they' ve done a good job. Has
10 everybody done it? No. But a big percentage of the
11 producers have.
12 W keep records of -- on the inspection reports
13 that we have now, we keep records of how many acres the
14 farmhas that meets this sort of acceptability level or
15 needs inprovenent for nost nitrogen and phosphorus. So
16 statew de, the way it's calculating up, is about 95
17 percent. But in the Yakima Valley, it's sonewhere
18 between 85 and 87 percent.
19 That are meeting that number?
20 Are neeting that nunber. So, | nean, there's 13
21 percent of the acres out there that still have to come
22 up to that, and | show that as really good progress.
23 VWhat | don't have is -- back in 2004 and 2005, what |
24 don't have is good records to be able to show -- |
25 don't have an easy way to get at show ng who had
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1 records and who didn't. | mean, | renenber ny little
2 sister comng up to visit one Novenber, and | had her
3 sit down and go through all my records -- she needed
4 sonething to do to stay out of trouble -- and go
5 t hrough and see who is actually keeping records. If |
6 could find that spreadsheet, | could actually put
7 something to it.
8 Q So | just want to understand what you just were talking
9 about. So when you talk about this 85 to 87 percent of
10 acreage in the Yakima Valley, is that just for dairies
11 or is that for all agricultural uses in the Yaki m?
12 A The only information that anybody has, specific
13 information, is about dairies. None of the other
14 | i vest ock operations have any regulation. None of the
15 farms have any regulation. And so, | nean, really the
16 big piece is we don't know.
17 Q |'s there any nove by your agency to get at that kind of
18 information, to answer the question about we don't
19 know? |s there any nove by your agency to get that
20 kind of information?
21 A You know, all -- Departnment of Agriculture, Departmnment
22 of Ecol ogy Washington State Conservation Conm ssion,
23 those three sister agencies have been talking about how
24 we can get at that or at |east get at third-party
25 applications, something.
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Q But nothing yet, is that what you're saying?

A Ve talk about it.

M. Tebbutt asked you about the m ssion of your
program And the nane of your programis?

Dai ry nutrient managenent program

Can you rem nd he what your answer is? What's the
m ssion of that progranf

A It's a water quality programthat protects waters of
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the state, but al so supports agriculture.

10 Q Does your agency have any type of coordination at al

11 with the federal side of things, with the EPAin terns
12 of water quality issues?

13 A "' mnot sure what you nean by "coordination.” So we're
14 del egated state, and so the CAPO permt is actually

15 hel d at Departnment of Ecology. So we do the

16 I nspections and we review the nutrient management plans
17 for the CAPO permts, the ones that are there. W

18 also -- if there's a discharge to waters of the state,
19 you know, like we had three, | think it is, upin the
20 Nort hwest here recently, and so Ecology w |l ask us,

21 you know, for an opinion about whether they should be
22 permtted as CAPO or not.

23 Q  Are you aware of the fact that each of the four dairy
24 defendants in these cases have entered into a consent
25 order with the EPA?
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1 A Yes.

2 Do you know any of the details of that?

3 A | know from-- so | talked with Tom Eaton frequently,

4 as well, and so | know that there's sonme ground water

5 monitoring. | know that there's sone soils -- soi

6 testing and some other things. But |'ve been asking

7 for the soil testing, and | just haven't got to see

8 that yet.

9 Q Prior to the consent orders being entered by -- between
10 the dairy defendants and the EPA, did anyone at EPA

11 ever cone to you or your agency asking for information
12 about water quality issues in the Yakim Valley?

13 A W gave thema lot of stuff. So we register the

14 dairies every two years, and so we had put together an
15 inventory of how much nmanure that mght need, so

16 hypot hetically the anount of manure.

17 It's all based on NRCS, their handbook, how nuch
18 nitrogen that mght nean, how nuch phosphorus. So we
19 provided that information that they asked for, anina

20 numbers that they asked for.

21 Q  Were you involved in providing that information to EPA?
22 A | was.

23 Q Wio at EPA did you deal with?

24 A Chan. Long last name. | couldn't --

25 Q |"ve seen the nane in emails too.
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1 A Starts with a P. Eric Wniecki. One other person that
2 | can't recall his nane.
3 Q@ And did you ever neet with folks at EPA?
4 A Yeah. That's the person. Eric Wniecki and this other
5 person cane down to the Department of Ag.
6 Q Here in Qynpia, or Tunwater?
7 A Yes. They wanted to review records, so it was a public
8 di scl osure-type issue. So we have records of that.
9 Q Do you renenber when that was?
10 A No.
11 \Wre you physically present for that neeting, or did
12 you -- were you just aware of it?
13 A No. | was in the office -- | mean, in the conference
14 room
15 Q Wth those other fol ks?
16 A Yes. Eric Wniecki and whoever this other person was.
17 And what was the purpose of that meeting? Ws it just
18 to review records?
19 A Yes.
20 Do you recall what records specifically they were
21 | ooking for?
22 A No. But it would be in the public disclosure request
23 file.
24 Q G her than that one neeting you' ve just identified
25 where fol ks from EPA canme down here, did you have any
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1 ot her neetings with EPA?
2 A | talk to Tom Eaton probably every other week.
3 Still do?
4 A Still do. Well, we're both involved in the work on the
5 Kalama in the Yakima Valley. W' re both involved in
6 some of the agency discussions around third-party
7 applications.
8 Q  Any further conversation with M. Wniecki?
9 A | haven't talk to Eric in a long tine.
10 Gt her than M. Eaton and talking to M. Eaton, anyone
11 else in the EPA that you've talked to and specifically
12 with respect to water quality issues in the Yakina
13 Val | ey?
14 A | don"t know if | would call it talking to himor if he
15 was tal king at nme but Dennis MLerran.
16 Q Wien was that?
17 A The nost recent was, | think, a couple of weeks ago,
18 about three weeks ago. The end of January. | want to
19 say the 27th or so of January.
20 Q Can you tell me about that neeting?
21 A So EPA has been providing a | ot of encouragenent to the
22 state agencies to develop a plan to take a | ook at
23 third-party applications. So we were having a
24 di scussion about that, and basically we were in this
25 di scussi on about what Departnent of Ag can do, and |
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1 think Department of Ag can do a lot, but we don't have
2 the authority. Department of Ecol ogy has the
3 authority.
4 Q Was anybody from-- who el se was involved in that
5 meeting?
6 A There were people from Department of Ag. So Bud Hover,
7 Julie Morgan. This is the -- you've heard of the
8 directors talks, so it was -- Departnent of
9 Agricul ture, Ecology, Conservation Conm ssion, EPA,
10 NRCS.
11 Q Wiere did that nmeeting happen?
12 A In Lacey. And it was primarily around third-party
13 application and other sort of water
14 quality-related -- specific to |ivestock
15 Q Has there been any further devel opments in that? Has
16 anyone started devel oping a plan, a proposal?
17 A | think Department of Agriculture is pulling together
18 t he stakehol der group of the ag interest. And they're
19 going to work with the agronom c application interests
20 on that.
21 Q Are you involved in that at all?
22 A None of the other agencies are at this tine.
23 You nentioned that the nost recent time you net wth
24 Director MlLerran was back in January. Had you
25 previously nmet with him--
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A Yes.

- on water quality issues?

A | nean, the whole group has been discussing this for a
year and a half.

A year and a hal f?

A O so.

And when you neet the group, just want to nmake sure |

understand - -

© O N o o A w N
O

A So the directors.
10 Q - of all the agencies --
11 A  Right.
12 Q - of Ecology, Ag --
13 A So Department -- EPA sent a letter to Departnent of Ag
14 and Departnent of Ecology, and they had three things
15 that they wanted the agencies to get worked out. So
16 | agoons is one, how to determne that they're not
17 | eaking; third-party application; and ground water
18 moni toring.
19 Q Do you renenber when that letter went out?
20 A Decenber 4th of 2012 is what's on the letter | have.
21 Have you, on behal f of the Departnent of Ag, been asked
22 to address any of those three things?
23 A Just to participate in a group. | nean,
24 we -- there's -- | mean, there's several of us that are
25 working on it.
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1 Q |'s anyone taking -- I'mtrying to understand how -- so
2 EPA sends this letter and they have three things that
3 they want these agencies to do. How are the agencies
4 responding to that? Are groups forned? Are people put
5 in-- I'mtrying to understand how they responded to
6 t hat .
7 A So there has been three or four different directors
8 meetings. Sonmetimes it's three directors, sometimes
9 it's five, depending on how that all works. So they
10 have di scussions. They have discussions of ideas.
11 Q |s there any kind of ml|estones or things -- or
12 tinelines that have been established yet with respect
13 to any of the three areas that you've identified?
14 A | think they always have something that they're going
15 to work on next, so | believe that that's one of the
16 things that Director Bellan is working on with their
17 add-in water quality.
18 Q |"'mtrying to understand. So without having seen this
19 Decenber 4, 2012, letter, was there a specific time
20 frame that's requested that these things get done in,
21 or just rather we want you to start |ooking at these
22 three things?
23 A | don't remenber if there's atine frame. |'msorry
24 about that. | mean, if it was, it couldn't have been
25 very many of them
=== Central Court Reporting 800. 442. 3376 rage 113


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Virginia Prest 02/25/2014

1 Q Do you know what, if any, efforts have been undertaken
2 with respect to the first item the lagoons, and
3 whether or not it can be determned if they're |eaking?
4 A The only effort that | know of that's been put into
5 this, except for, you know -- | nean, |'msure their
6 groups are discussing it, but the only thing I know
7 about is \Whatcom Conservation District wanted to do a
8 seepage study, and when we penalized -- when we col | ect
9 penalties fromdairies, it goes into a specific account
10 that has to be used for either education or research,
11 so they submtted a grant proposal to us to do this
12 seepage study, and they're just about finished up with
13 that .
14 Q So they were successful in doing that -- they actually
15 did the study?
16 A Yeah, they actually did one. They took a |ook at four
17 different lagoons up in Whatcom County and so
18 were -- they just provided this draft copy; they're
19 working on this finalized draft. W'Il put it up on
20 our website as soon as it's done.
21 Q Have you reviewed it?
22 A |"ve reviewed it. But there were some things that we
23 couldn't tell what the design specifications were from
24 a couple of the lagoons, so we're just waiting for
25 them-- and a couple of other conclusions that we felt
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like they needed to sort of beef up alittle bit so
it's alittle bit nore understandabl e.

Q Do you have a tine frame for when you expect a fina
report on that?

Yeah. By the end of next week or --

Ch, soon?

A Yes, soon. That's what they said that they would

provi de us by then.

© 0 N o O b~ W N
pd

Q Have you had any dealings with a woman nanmed Jennifer

10 McDonal d fromthe EPA?

11 A Fromthe -- is she --

12 Q She's an attorney with them

13 A No.

14 Q | am done, Ms. Prest. Thank you for your tine.

15

16 FURTHER EXAM NATI ON

17 BY MR TEBBUTT:

18 Q Coupl e of quick follow ups.

19 Do you have any notes fromany of the meetings
20 with EPA and the directors?

21 A | don't think so.

22 Who takes mnutes of those neetings?

23 A The Conservation Comm ssion provi des sonebody to take
24 m nutes, but ny understanding is it's only action

25 i tems.
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1 Q You were tal king about having nunbers about some 85 to
2 87 percent of --
3 A Yes. That's off of our inspection reports.
4 Hol d on a second. Let me ask the question first.
5 85 to 87 percent of dairy acreage is within
6 acceptable limts, is that what you were saying, for
7 acceptable nitrogen. Did | get that right?
8 A Wthin what we're calling this 35 to 45 parts -- you
9 know, bel ow 45 parts per mllion.
10 Q Bel ow 45 parts per mllion?
11 A Yes.
12 Q Wiere does the 45 parts per mllion cone fron?
13 A Qur conpliance standard.
14 Q Do you know who owns Organics Conposting?
15 A | don't know who owns it. | know who | worked with.
16 Q Wo is that?
17 A Russ Davi s.
18 Q And do you know who his boss is?
19 A | do not.
20 Q Do you know if it's owned by any of the dairynen,
21 Organi ¢s?
22 A | don't think so. | think it was just recently sold.
23 Q To whon?
24 A Anot her conpany, and | don't -- | mean, this was just
25 kind of casual conversation.
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1 Q You don't know who owned it before?

2 A No, | really don't. Al ny dealings with Organics was

3 wi th Russ Davis.

4 Q Wien you gave information to EPA, did they do a public

5 records request, or did you just -- was it interagency

6 cooperation?

7 A They did do a public records request, but when we do

8 public records request to agencies, we don't redact.

9 Q Wth regard to the acreage you were tal king about, 85
10 to 87 percent, do you have that specific information
11 you were tal king about, about whether acreage was
12 within limts for the four dairies we've been talking
13 about today specifically?

14 A Yes.

15 Q So you do -- you have it dairy by dairy?

16 A | can get it dairy by dairy.

17 Q And field by field?

18 A No, | don't have it field by field.

19 Q That's all | have.

20 (Deposition concl uded.)
21 (Signature reserved.)
22

23

24

25
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CHANGE AND SI GNATURE SHEET

I, the undersigned, VIRG NIA PREST, do hereby certify
that | have read the foregoing deposition and that, to the
best of ny know edge, said deposition is true and accurate,
wth the exception of the follow ng corrections |isted
bel ow

PACE LI NE CHANGE

Dat e Si gnat ure

Case nane: CARE v. Cow Pal ace, et al.

Cause No.: United States District Court, CV-13-3016-TOR,
CV-13-3017-TOR, CV-13-3018-TOR, CV-13-3019-TOR

Date taken: February 25, 2014

Return to: Central Court Reporting
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1 CERTI FI CATE
2
3 |, KYLIE HAMM NGTON, a Certified Court Reporter,
4 do hereby certify that | reported in machi ne shorthand the
5 deposition of VIRA N A PREST, called as a witness at the
6 instance of the Plaintiff, for purposes of discovery in the
7 above-entitled cause; that the said witness was duly sworn
8 by nme; that the reading and signing of the conpleted
9 deposition by the witness was reserved; that the foregoing
10 transcript was prepared under mny personal supervision and
11 constitutes a true record of the testinony of the said
12 witness.
13 | further certify that | amnot an attorney or
14 counsel of any parties, nor a relative or enployee of any
15 attorney or counsel connected with the action, nor
16 financially interested in the action.
17
18 DATED t his 20th day of March, 2014.
19
20 Kyl i e Hamm ngton, CCR, RPR
Certified Court Reporter
21
22
23
24
25
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